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TO THE REAREX 
. 
#1 Hu Learned and uſefull 


View of both the Lawes,once 
| more adventureth it ſelfe 
3p) | por the Opinion of Men, 
and it may noW hope to re- 
| CCLVE 4 Ore indifferent cen- 
ſure then before, as being 
committed to a ſeaſon more mature, and more per - 
fefly diſpos'd; for hawſoever the Time that firſt 
brouzht this forth, could not be charged with any 
notable diſtemper ; yet the Common=wealth wer 
live in ts of that thriving nature, that however 
/ the preſent time may ſtill bee 200d , yet it alwayes 
makes the ſucceeding Age better then it ſelfe. 
This argues the State not neare her rume, though 
fome unruly Spirits, led by an irregular Motion, 
have beene bold to anticipate, as if every one that 
bad ſo much pitty as to feare, had alſo judgement 
X 2 enough 


To the Reader. 


enough to foreſee the ruine of a Kingdome. 'Tw44 
more then enough for ſuch Men to ſet downe the 
Fate of a ſingle-ſoule , without reſolving uponghe 
doome of a whole Nation. But theſe that would 
ſeeme to know ſuch high things, are moſt properly 
puniſhed by being neglefed: for to a Man that 
would bee thought to know, and knoweth not, 19 
greater miſerie can happen,then that hee ſhould 
faile of his Expe&ation. Tf 1 were to ſerve or 
follow any time , I would propoſe the Preſent, 
which as it hath leſſe of the pretences of former 
Ares, ſo it hath much more of the Moderation: 
and if it needs muſt be ſuſþefted that the State is 
not farre from ber fall , let this be the onely rea: 
ſon,becauſe ſhe draweth ſo neere to her perfetion. 
That which heretofore moſt of all incumbred theſe 
Dommions , was the diſþroportion of the Civill 
Power to the Eccleſtaſticall. This a Great Prince 
abated and the Aft was truly maſculine, yet like 
thoſe of the ſtrongeſt importance ,vould not be pey- 
feed by the ſame hand,therefore it was by him ſo 
fully done, on the one fide, that it might be feared 
leſt it ſhould runne over on the other, To prevent 
this, the diſcretion of theſe late diſcerning times 
hath warily provided; the wiſedome of the Prince 
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To the Reader. 


having ſo well tempered both the Powers ,that it 
may now be hoped, they #h all agree one Mie? an 0s 
ther as both doe in him, by a glorious correſpon- 
dence. The State thus bending towards the beſt, 
and the moſt perfe&t mediocrity this Author whoſe 
hope that alwayes was, couldnot but revive again; 
therefore it ts, that though hee be dead, hee yet 
[peaketh. Tf [till there be that will reprehend theſe 
our paines, ds if they were caſt upon a man too 
much ſought after, be it ſo; bat theſe men have 
leaſt cauſe to complaine, for if the matter of this 
Booke be, as they ſuppoſe, then the onely way to 
ſuppreſſe it will be to make it common, for things 
of that nature are leaſt of all enquired for, when 
they are moſt eaſily to be found, but if they rarely 
appeare, they are more eagerly ſouzht after, and 
the more obſtinately eſteem d. 

VVhen fir5t I would ſee this Treatiſe, I beheld 
it at a diStance, and not without ſome prejudice ; 
for ſo I was prompted by the inſinuations of a fal- 
ible Report , but finding it under the Proteion 
of the High and Mighty Prince Iames, I tooke 
iibertie to reſolve again#t all popular contradifti. 
on. Aud now, to ſetke any other Patron for this 
21ew Edition, have thought it altogether inzloris 
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To the Reader. 


ou5, For what can the man doe that com- 


meth after the King * 

Fox a Note or two,Which Ihave here and there 
timerouſly let fall , If the Reader expeft that 
I ſhould aske his pardon , there may bee cauſe,but 
there ts no convenience : for this kinde of ( omple- 
ment is now adayes indifferently ſet before thoſe 
aqj-5 that are well, and thoſe that are ill done, 


Beſides it would argue Certaine follie, to be enga« 
Ted therk for pardon, ; where our choyce ts to offend. 


V Phat I kave here done amiſſe, I [hall hereafter 
| bope to refifie , either by doing ſomething that 
ſpall be better ( if that may be) or ( which is the 


ſafeſt way) by doing 2/0 10 more. 
LE 


CONSE ONION ING 
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AND 
Mighty Prince laws, by the grace 


of God, King of Grear Britaine, France 
and Ireland, Defender of the Faith,@&c. 


O 5 T gratious Soveraigne, ſinceit 
hath pleaſed Your Majeſtie of 
Your Princely care towards the 
1 Church , and Your Common- 
wealth, to take knowledge of ſome differen- 
ces thatare in Iudicature betweene Y our Ec- 
clefiaſticall and Civile Law, and the Tempo- 
rall Law of this Land ( by which joyntly 
Your Majeſties State is managed next after 
Your owne moſt rare providence, and the 
wilſdome of ſuch, vwhomuit hath pleaſed Your 
Highneſſ& co aſſociate unto Your ſelte in the 
oreat affaires of Your Kingdome) I have been 
bold to offer unto Your Majeſtie this ſimple 
Treatiſe, as that which doth lay out the cauſe 


of thoſe Differences, more particularly than 
any 
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THE EPISILE 
any man hitherto hath expreſſed the ſame. In 


- comming to which ( becauſe | doe ſpeake for 


choſe parts of Your Majeſties Lawes, which 
are leſſe knowne unto Your people, and e- 
Reemed no otherwiſe of them, than they lee 
the practice thereof ro bee here within Your 
Land) I havethought good, as it were in a 
Briefe, to ſer out the whole ſumme of both 
the Lawves,tothe view of the people,thatthey 
may ee, there is more worth in thoſe for 
whom I ſpeake,than was by many conceived 
to bee : So that the profelsion of the Eccleſ1a- 
ſticall and Civile Law may appeare to the 
world , neither co bee idle nor unhi for the 
Stare ; ſo farre as it hath pleaſed the Royall 
Predeceſſoursof Your H:ghnefle to o1Ve en- 
rerrainment unto it, and Your Majeſtie Your 
{elfe ro admit of ir. In all which there is no 0- 
therthinglought,than thar ſuch greevances as 
have beene of late offered by one Iurifdiction 
unto the other, and in conſequence, to all 
Your Subjects, who follow any ſuits in the 
Civile or Eccleſraſticall Courts, may by Your 


Princely wifdome be conſidered and by Your 


authoricie be redreſled, if they be found to be 
greevan- 


DEDICATORIE. 


greevances indeed: for nowy asthings are, nei- 
cherTuriſdiction knowestheir owne bounds, 
but one [natcheth from che other, in maner, I 
as in a batable ground lying berweene rwvo | 
Kingdomes; bur ſo,thatthe weaker ever go- | 
eth ro the worſe, andthart which is mightier 
prevailes againſt the other : the profeſſors 
thereof being rather willing to give Lawes 
and interpretations to other, than to take or 
admit of any againſt themſelves. For which, 
the weaker appeales unto your Highneſle, 
humbly deliring Your Majeſties upright and 
ſincere Iudgement co diſcerne where the 
wrong is,andto redreſle itaccordingly, which 
is a worke worthy Your Majeſties high con- 
{1deration. For as the Land 1s Yours, lo alfo 
the Sea is Yours , and the Church is under 
Your Highnefle.proteCtion, asa Childe is un- 
der his Tutor , ſo that all the Lawes thereof 
appertaine unto Your Majeſties care & com- 
fort alike : For which , not onely the whole 
profeſsion of Your Ecclefiaſticall and Civile 
' Lawyers that now are, butthole which ſhall 
lucceed in thole places forever hereafter unto 
the worlds end, will praiſe and magnihic 
* * Your 
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THE EPISTLE DEDICATORIE. 


Your Majeſties gratious favour towards 
them,and wee that now are will prayto God 
for the long and happie profperitie of Your 
Highneſle, and Your Poſteritie over us, du- 
ring thecontinuance of this Heaven and this 
Earth, and after the paſsing away thereof, a 
perpetuall fruition of the nevv_ Heaven and 
the new Earth, wherein righteoulneſle 
onely ſhall dwell for ever. 


Your Majeſties moſt humble 
and dutifull Subjef_ 


THoOMas Ripity, 


LULL TOULON ETAL LN, 


To the Reader. 


MAIL? Entle Reader, Iconfeſſe,as I meditated this Trea: 
Wb< 1:/e upon mine owne motion ( ai I ave ſomiimes 
\S matters of other arzument, when my teaſure 
Ct" ſerves mee thereto) ſoalſo 1 doe not ſet it ont ro 
the view of the world upon mine owne motion, but was acfi- 
rows it ſbould have beene kept in, ſaving that Tmuſt obey 
where I am bound. The thing that gave mee canſe to this 
meditatron, was, that I ſaw many times how meanly men e- 
ſteemed of the Civile and Eccleſrafticall Law of this Land, 
valuing them by the practice of ſo much of them,as we have 
among us. CAnud therefore I thought good, although not 
wholly to unfold ihe riches of them,yet to make ſhew of them 
folded up, wn ſuch ſort as Mercers make ſhew of their filkes 
and velvets, laid up in whole peeces in their ſhops , whereby 
11 may bee ſeene, what great variety they have of all theſe 
kinde of wares, although the goodneſſe of the ware it ſelfe 
cannot be diſcerned, becanſe it ts fonlded np : Beſides, ſeeing 
hew frequent prohibitions are in theſe dayes in cauſes of et- 
ther cogniſance more than have beene in former time, 1 
»hought it not unworthy my labour to mquire and ſee upon 
what juſt grounds they are raiſed up in Fi multitude ; not 
of any humour I have, 10 gaineſay the lawfull proceedings 
0 f any Court ( which I reverence and moſt readily acknow- 
ledge their authoritie in all things belonging to their place) 
bnt to know and ſearch out the truth of thoſe [nureeſtions 
that erve canſe unto theſe prohibitiens, For whinas ſuch 
Lawes a are written of theſe buſineſſes, are writicn 1naiff e- 
rextly, as well for the one Iuriſdiclion as the ether , 10 man 
%s 10 be offended if the one Inn1ſditlion, finding it [clfe jreſ- 
*R% 2 {td 


To the Reader. 
ſed by the partial interpretation ( as it ſuppoſeth ) of the o- 


ther, inquire the ground of ſuch interpretation, and labour 
to redreſſe it if it may be,by the right interpretation there- 
of : To the end, that either [ariſaittion may retaine their 
owne right, and not the one bee overtopt by the other, as it 
ſeemeth to be at this day : Andthat in ſuch matters (as they 
concernt ) of their owne right, as depend of no other authe. 
ritie but of the Prince alone : whxh « the thing onely that ts 
ſought in this little Treatiſe. And therefore the Reverend 
Indzes of this Land are to be intreated, that they will vouch- 
ſafe an equall interpretation of theſe matters, as well to the 
| one Iuriſdidtion as the other, for ſoit  comely for theys to 

E ao ; and if they doe it not, the ether are not ſo dull-ſenced, 
| but they can percerve it, nor [0 daunted, but that they car 
flie for ſuccour anto him, to whoſe high place and wiſdome, 
the deciding of theſe differences doth of right appertaine. 
PzNELOP = # ſad to have had many wooers comely in per- 
ſon and eloquent in ſpeech, but ſhee reſpetted none but her 
owne Jiyss8ns : Such ſhould be the minade of a Indge,that 
whatſoever other appearance or ſhew of truth be offered, one 
ſaying, This s the true ſence of the Law,and an other that , 
yet the Iudge ſhould reſpett none but the very true germane 
and genuine ſence thereof indeed, Which of it were relizs- 
ouſly or indifferently obſerved in every Court, then needed 
not this complaint that now i, but every Turiſdiction ſhould 
peaceably hold his owne right, ſuch as the Prince, Law, ar 
Cuſtome hath afforded unto it, 
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A VIEW 1 Þ 
Civile and Eccleſiaſticall Law : 


allo wherein it 1s ſtraightned , and 
wheretn it may be releeved. 
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CHAP.I. 


SEC IT. 
The Duviſion of the whole booke into foure parts. 
What right or Law i in general. 
What is the Law publick, and what the Law private. 
What ts the Law of Nature. 
What u the Law of Nations. 
What is the Law (wile, 


— Efore I ſhew how neceflary it is for his. 
Majeſtie and the Realme, to maintaine' 
1] the Civile & Ecclefiaſticall Lawes,as they 
1} are now practiſedamongus inthis Realm, 
K©)| I will ſet downe, as it were, ina briefe, 

= what the Civile, and the Eccleſiaſticall 
Lawes are : then will I ſhew how farre forth they are 
here in uſe and practiſe among us : thirdly wherein wee 
are abridged, and pur beſide the uſe and poſſeſſion there- 
of,by the Common Law,even contrary to the old praftiſc 
thereof, and the true ſence and meaning of the Lawes of 
this Realme,and the Statutes in this behalfe provided: and 
B lailly, 
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2. A view of the ( ivile 

laſtly, wherein we might be relceved ard admitted to the 

practiſe of many things in the Civile Law, without preju- 

dice to the Common Law ; and fo both the Lawes might 

know their owne grounds and proper ſubjeds, and not 

one to be jumbled with the other,as it is at this day,to the 
reat vexation of the Subje&t. But before I ſpeake of 


WhatLW1s. the Civile Law in particular, 1 will define what Right,or 


Law is, in generall: Law therefore is (as Olpian faith, 
L- 10. in fin. ﬀe ae Fuſt icia & Fure ) the knowledge of 
Civile and humane things, the underftanding of thoſe 
: things which are juſt and unjuſt. This Law 1s primaril; 
Fu Ro un divided into the Law publick, and the Law private. The 
p © publick, is that which appcrtaineth to the generall ſtate 
of the common- wealth, for | meane the Law publtck, not 
in reſpe& of the Forme, that they were publickly made, 
as we make lawes in our Parliaments(tor fo all the Civile 
Law ts publick, as made by publick authority) bur in re- 
ſpe of the object, or end thereof, for that they concerne 
the Church, the Clergie, the Magiſtrate, and other like 
publick funRions, none of which levell at the rule of e. 
uity, or equality between man and man,as Private lawes 
Te! but aymeat that which is moſt fit, ingenerall, for the 

2. common State. 

Fos privatum, The private Law, or the private mens Law, is that 
which concernes every ſingular mans ſtate ; which, for 
thatit is occupied 1n giving every man his owne, it muſt 
of _—_ be proportionable to the rule of Equitie and 

Ice. 
FR Law 1s of three forts,the law of Nature,the law 
of Nations, and the law Civile. 

TheLaw of The law of Nature, is that which Nature hath taught 

Nature. every living creature, as the care and defence of every 
creatures lite, defire of libertie, the conjunRtion of male 
and female for procreation ſake. 

BL Race of The law of Nations,is that which common reaſon hath 

Nawtons, eFabliſhed among men, and is obſerved alike jn all Nati- 
ons, as diltinftions of mens rights, buildings of houfes, 

erecting 


and F ccleſta$ticall Law. 3 


ercting of Cities, ſoctetie of lite, judgements of contro- 
verlies, war, peace, captivity, contracts, obligations, 
(ucceſſion, and the like. 

The law Civile, being largely taken, is the law that e- 3. 
very particular Nation framcth to it (elfe, as the Athens. fus Civite. 
a1 lawes, and the lawes of Lacedemon, in which tence 
alſo, the law of Z»g/azd may be called the Civile law,for 
that it is the proper and private law of this Nation : but 
in more (tric ſort, the Civile law is the law, which the 
old Romans uſed, and is tor the great wiſdom & equitic 
therof,at this day,as it were, the common law of all well 
governed Nations, a very tew onely excepted. 

And certainly,albeit ſundry other Nations by the light 
of Nature, have many Rules and Maximes in the Civile 
law: yet, if all the conitituttons, cuſtomes,and lawes, of 
all other people and countries were put together (I cx- 
cept none,fave the lawes of the Hebrews,which came im- 
mediatly from God ) they are not comparable to the law 
of the Romans, neither in wifdomenor cquitie, neither in 
gravitie nor in ſufficiency. Whereupon it is,that moſt of 
other Nations, (faving our owne) although they receive 
not the Civile law wholcly for their law, yet they fo 
* much admire the equitie thereof,that they interpret their 
owne lawes thereby. Peckins de regul. juris, Reg, Dna 4 


Jure communi. regw!. 28, 


SECT © 


That there be foure Tomes of the Ctvile Law ; The Ds- 
geſt, the ( ode, the Authentick and the Feuds. 
T he Inſtitutes are an Epitome of the Digeſt. 
What 3s the Digeſt, and why it 4s ſo called, and why the 
ſame are called the Panaetts. 
What are the Inſtitutes, and why they are ſo called. 


He whole Ctvile law it ſelfe, is reduced or brought 
into 4. Tomes, whereof the firſt containeth the Di- 


geſt or Pandeas, taken out of 27.01d reverent Lawyers 
B 2 works, 


workes, whereof ſundry were bcfore the coming of 
Chriſt ; others flouriſhed in the* Emperours dayes, even 
unto the time of Maximimns, as it appeareth by Sparria- 
Dizeſts what. nz and Lampridims, in the life of the ſaid Emperour : 
which aid Tome is divided into 50. bokes, of which, 
every one containeth ſundry titles of great wiſdome and 
variety. : 

To this Tome, I adde the Inſtitutions, which are a 
brief of all the former bookes, compoled of purpoſe by 
the Emperour in the behalf of young learners,that there- 
1s by having the whole Digeſt drawne into a Compendinn 
| of 4. bookes onely, they might with more alacrity, 
fi goe forward in the ſtudy of the law : having,as it were, 
'l | the firſt Elements of the whole profeflion 1n this little 

| 


| 

4 Acview of the Civile 
| 
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| Treatiſe ; whereas otherwiſe without the help hereof, 
| their weak minds might be clogged with the multitude 
i and varietie thereof, and ſocither altogether leave their 
|| ſtudies, or with more labour and diffidence ( which of: 
il tentimes diſcourageth young mens minds in along mat- 
Fi ter )come to the end thereof, ro which, by the direion 
| | of this brief, they might ſooner attain , and that without 
much travell or diſtruſt. 
The Digeſts have their name, of that they are put into 
a comely order by the Author, ranging every booke and 
| title into his proper place, ſuchas cither the courſe of 
| Nature affords them,or are fitteſt for the practice of the 
= | profeſſion. Lo 
| The Pandeas, The fame booke again, is called Paxde&s,of the Greek 
=_” words my & tou, for that it compriſeth in ir ſelf, all 
| whatſoever Fuff:niax drew out of 150000. verſes of the 
old bookes of the law. 
L dimes, NE Inftitates are ſo called, becauſe they aregas 1t were, 
8 maſters and inſtructors to the ignorant,and ſheys an caſic 
| way to the obtelning of the knowledge of the Law. 
The matters wherein the whole law is occupied, are 
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by men doe claim in judgments tuch things as are due 
unto them by law. 


SECK 


The Pandetts,or Digeſt are divided into ſeven parts, and 
they againe into fifrie Bookes. 
That the firſt part thereof contesneth foure Bookes, and 
what is the ſumme thereof. 


Pon a more particular diviſion, the whole Digeſt is 
divided into ſeven parts : whereof the firſt part, 
ſtanding upon foure bookes, contzineth the principles,and 
as it were,the tirſt elements of the Law;as,what Juſtice & 
Right is, from whence the Civile Law hath his begin» 
ning, what perſons be the object of the Civile law, what 
Magiſtrates the common-wealth of the Rowans had, by 
whom either the lawes were made, or executed : the di- 
vers kindes of Jariſdictions, which thoſe Magiſtrates u- 
{cd; Meere, Mixt, or Simple, according to their place:the 
corrections whichthe law ufed againſt ſuch as difobey the 
Judge, cicher in not appearing, or not performing that 
which is injoyned them : what proviſion it made againſt 
ſuch,as by violence reſcucd men out of the Judges hands: 
what Holy-dayes there were, wnerein the Courts were 
not held : what order the Law tooke againſt the plaintife, 
that having cited the defendant, had no Libell ready to 
put into the Court, unleſſe happely otherwiſe the parties 
npon private agreement compounded the matter be. 
rweene them : who were to be admitted advocates, and 
what cauſes barr'd them from the oftice : what is the of- 
fice of a Procurator, Sollicitor, or Sindi&t,or FaRor ; and 
under what cautions they were admitted, if they had no 
Proxie, or Mandat,or the partie principall did not in pre- 
{ence authorize them: how they were puſhed, who ups 
on reward toke upon them to vexe inen unjuſtly in the 
Law, in manner as common Bar-:v1s Uwe : what perions 
having loſt opportunttie ro alleage any thipg for them- 
| B 3 ſclves 
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ſelves beneficiall in Law, may be reſtored thereunto a- 
gaine ;zas Minors, and ſuch other, as by feare or craft of 
y 1 the adverſaric have beene driven away from their lawfull 
| tj defence : how perſons of common truſt, as Marriners, 

' Inholders, and (uch lik,are bound by Law to reſtore ſuch 
thiags as they have taken'in charge to keepe. 


N SECT. 4 
= 
wt 

| 


That the ſecond part hath ſeven bookes, and what are 
the (Contents thereof. 


4/8 He ſecond part, being diſtributed 1nto ſeven baokes, 
' | yeeideth matter of Judgement,as who may be Judge, 
* and who not : where aid before what Judge every one 
is to be convented:how many kindes of Judgements there 
are, Civile, Criminall, and mixt of both : by what actions 
things that are ours by right of inheritance may be cha- 
lenged, whether they be corporall or incorporall : what 
action the Law affords, if any man conceale that is ours, 
that wee may come tothe light thereof ; what action ly. 
eth againſt him, who by evill perſuaſions, or lewd inticc- 
ment hath corrupted another mans ſervant,or having run 
away by his ll counſell, hath concealed him from his 
maſter : what provilion the Law hath againſt Dice-play, 
and ſuch as keepe Dicing-houtes: how he is to be puniſh- 
ed, which being put in truſt to meafure any mans ground, 
makes a falſe report of the meaſure thereof : that no man 
| hinder a corſe of a dead body to be carried to buriall, or 
to be buried in ſuch places, as hee and his predecefſours 
have right unto, or to build a Tombe to that purpoſe,and 
beautihe the ſame. 


| IECT. s. 
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T hat the third part ſtretcheth it ſelfe into nine bookes, 
and what they contein. 


: T He third part, imbracing nine books,concerneth perſo- 
nallactions, which riſe not of cauſc of right or poſſecſ- 
« | ſion, 
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ſon, but of covenant and obligation; as things credited 
or lent ina ccrtaun ſumme;z the means how torecover the 
Game, if it be denied, rbar # by oath of the partse that de- 
meth ut, wnlefſe he may be convitted, either by witneſſe or in- 
frument, that he hath forſworne himſelfe:how many kinds 
of oaths there are,voluntary out of Judgement: neceffarte 
exated by the Judge in doubtfull cafes, where otherwite 
there wanteth proofe to manifelt the trueth:Judiciall,tach 
as one partic offereth to another in Judgement, and cannot 
be refuſed withour juſt cauſe : and laſtly, that which the 
Jadge offereth to the plaintife, as concerning the value of 
the thing which is in ſtrife, or the chargesthat he hath 
beene at 1n recovering of the ſame:what exceptions there 
lyes againſt Obligations, as that which for cauſe was gt- 
vet, and cauſe did not follow : that the cauſe was ditho- 
neſt, for which that is challenged that was given :; that 
the ſumme was not duc which was paid , and therctore 
not tro be cxacted, but to be repaid : ations tor things 
cnt for a certain time, and toa certain uſe : actions for 
things pawned:ations that cither paſſengers have againſt 
Marriners for the goods or ware that they have brought 
inco the ſhip, or Marrincrs have agatnſt Paſſengers for 
their fraught : ations of c3zeRtment, wherein the paſſen= 
gers and Marriners are bound each to other for contri- 
bution of the loſſes of ſuch things that have beene caſt 
into the ſca, in the time of a ſtorme or tempeſt, according 
to the qualitie or quantitie of the goods they have in the 
ſhip : ations whereby maſters are bound to anſwer for 
their ſervants contracts, and fathers for their children, 
in ſuch things, or negotiation, as they bave put them in 
truſt withall, ſaving where the childe borrowed mone 
without his fathers privitic tor rior, and for ſuch purpoſe 
as his father hath no uſe rhcreof : Remedies for women, 
when by weaknefle of their ſexes, and lack of counſel}, 
they have inwrapt themſclves in furctiſhip for other 
men : action of compenſation, where a debt is demanded, 
for which an equivalent portion hath beenc reccived in 
len 
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lieu or ſatisfation thereof, ations of mandate, or com- 
mandement, wherein one hath done ſome worke, or laid 
out ſome money upon an other mans mandate or word, 
and yet when he requireth «llowance thereof, it is de- 
nied him : aRions of {ocietic or fellowſhip, wherein ci- 
ther the ſocietie is required to be maintained, or the 
money put in common banck to be divided : ations of 
bargain and (ale, cither pure or conditional, the bargain 
being once made, the loſſe and gatne that after happeneth 
is the buyers, unleſle the (eller retain ſome further right 
in the thing ſold unto himſclfe : actions of letting or (et- 
ting either of the uſe of a perſon, or the uſe of a thing up. 
on a certain hyer : ations of change, and ſuch like. 


SEC 3. 6 


That the. fourth part contemneth eight bookes, and the 
contents thereof. 


He fourth part being digeſted into cight bookes,mini- 
ſtreth ations for ſuch things as are acceſſaric to con- 
tracts, (uch as pawnes and pledgesare, which are given 
tor the betcer {ecuritie of the contract : ations for reſti. 
tution wherein a man hath beene deceived in a bargain, 
more than the halte value of the thing fold ; or wherein 
the (eller hath concealed ſome fault in the thing ſold, 
which he ought by Law to have revealed ; or promiſed 
{ome qualitic in the ſame, which was not in it ; or where 
the thing ſold, hath beene evicted by an other,out of the 
hands of the buyer, himſelfe uſing all juſt defence of Law 
for himſzlfe : ations for intereſt and uſurie,and how ma- 
ny kinds thereof there be that men uſe by land, Lucratory, 
Compenſatorie,and Punitorie ; whereof the firſt is alto- 
gether unlawfull, the other two allowed where either 
«juſt gain ceaſerh, or juſt lofſe tolloweth, upon that occa- 
ſion, chat which 1s lent 1s not payd according to the day 
of covenant. Sea-uſuric, otherwiſe called nautick ufurie, 
is greater than land-ulurie, and yet allowed by Law, for 


that 
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thatthe ſeafaring man takes upon himſeife the danger of 
the tranſporting thereof, and ſecuring the ſame ar ſuch 
place as it is appointed to be delivered. In deciding of 
mazters of controverſie,the Law proceeds fomtimes by 
wicneiſes, fomtimes by inſtruments,ſomrimes by preſum- 
prions, where knowledge or ignorance of fact,or Law ts 
preſumed. Spoulals are mutuall promiſes of a future mar- 
riage: marriage is a lawfull coupling together of man and 
woman, the company and focietie of the whole lite, the 
Communion of all Divine and humane rites and things, 
and of one and the ſame houſe, wrought by the conſent 
and mutuall good will of the one towards the other : in 
e{pouſals and marriages is to be conſidered, who 1s to be 
joyned rogether, at what years, and by whoſe conſent : 
there doth wait and attend upon Marriages, Jointures, 
Dowries, and ({uch like, and ſometimes Divorce, which 
is fo called of the diverfitic of the mindes of thoſe that 
are married ; becauſe ſuch as are divorced,goe one a di- 
vers way from the other. The cauſes whereupon Di- 
vorces grow, are Adultery, deadly batred one toward 
an other , intolerable cruelty, neerneſle of Kinred and 
aftinitie 1n degrees forbidden, 1mporencie on the one 
{ide or the other:ations of Dowrie after divorce cr ſepa- 
ration;actions againſt a mans wite imbeaſclling away his 
gods ; ations againſt a huſband diſclayming his owne 
childe;and his wife being with childe, it he make doube 
thereof,means howand where ſhe ſhall be kept untill her 
deltvery, ſo that no falſe birth ſhall be pur in place of the 
true childe;or that ſhe abuſe not her huſband or the next 
heire, witha falſe ſhew of that which 1s not. Tutciage & 
government of children under age,whichis cither teſta» 
mentarie,or due to the next of kinne,or dative,all which 
arc cither to be confirmed or diſpoſed of by the, Magi- 
ſtrate, Adminiſtrations of Tutors and Curators,and how 
farre they are endangered by their office, and whereig 
they are to interpoſe their authoritie and conſent,and for 


what aQtsthe pupils or minors may be ſued,done by the 
C cutors 


Divorce what, 
and why fo 
Called, 


Thecauſcs of 
Divorces. 


— 
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tutors or curators ; how any may be argued to be a ſuſpe. 
Aed tutor or curator ; and how, and by whom he ma 

be removed,ifthere appear juſt cauſe of ſuſpition again 

him. A tutor ischiefly (ct over the perſon of the childe, 
ſecondly over his geds : but the Curator or Guardian is 
chiefly ſer over the geods, and then over the perſon of 
the childe. A childe ( his father being dead ) by the or. 
der of the Judge, is to be brought up with his mo- 
ther, unlefſe ſhee hath fled unto a ſecond tnarriage,which 
if ſhee have done, then is he to be brought up with ſome 
of his neereſt kinne, ſuchas 1s knowne to be an honeſt 
man, and will have a care of his god education ; with 
whom the Judge is toallow him ſuch maintenance, as all 
his Rock be not ſpent therein, but evermore ſomthing 
be left againſt he come to full age. When the time teu- 
telage, or curatorſhipis ended,they are to render account 
unto the Jadge, what they have received, and how they 
have expended the ſame, and what reſidue islefr,and ac- 
cording as their profes are,either by oath, or otherwiſe, 
ſo the Jadge cither alloweth, or difalloweth the fame. 
If the Tutors or Curators prove bankrupt, or unable to 
fatisfic the Pupill or Minor, then lyeth an ation againſt 
their ſuerties for the fatisfaftion of the fame; and if both 
of them faile, then lyeth it againſt the Jadge, or Magi- 
ftrate,if either he have not received any caution at all of 
the Tutors or Curators, or hath received an unſufficient 


- cantton, oz unfufficicent fierties, knowing them to be un- 


ſufficient ; otherwiſe he is not to fecure fortune, and fu- 
terre caſes of the childe : the Tutors or Curators are to 
{cl nothing of thoſe things that are the childrens,ſfaving 
p ny which by keeping cannot be kepr , anleſſe 
they have the order or decree of the Judge thereunto, 
whichhe Jadge isnot to decree, unle 


© the childe be ſo 


farre in debt, rhat it catmot be ſatisfied, withour ſome 
part of the other gavds, or there be ſome other like juſt 
and neeeffaric caufe like untorhis, which may not be a- 
_ voided, As Minors have Curators and Governors, ſo 

alſo 


and EccleſtaSticall Law. 'S: 


alſo mad perſons, and prodigall perſons are appointed to 
have governors by law, for that they can no more governe 
their owne ſtate, than the others can, Prodigall-perfons 
are they that know no time nor end of ſpending, but ryot 
or laviſh out their goods without all diſcretion. 


SECT. 


That the fift part comprehendeth nine bookes, 
and the matter thereof. 


Nder the fift Setion, which compriſeth in ic nine 
bookes, are conteined laſt Wils and Teſtaments, and 
who they be that can make the ſame: and how many kinds 
cthereot there be, Solemne or Militaric,and they either put 
in writing,or clſe Nuncupativewhart is an unjuſt, or Void 
Will : what is to be thought of thoſe things, which are 
found either to be blotted out,or interlined in a Will: how 
Heires or Executors are to be inſtituted, or fabſtitated in 
Wils, and under what condittons they may be either in- 
ſiruted, or ſubſtituted in the ſame: whet time an heire hath 
to deliberate after the Teftators death, before he prove the 
Will : what is a Militarie Teſtament,and what priviledges 
it hath:how the inheritance may beeither got or loſt: how 
\ Teſtaments are to be opened, publiſhed, and writ out:what 
mens Teſtaments are to be opened,and publiſhed : of the 
puniſhment of ſuch, which,a Will being extant, ſeeke by 
Adminiſtration, or ſome other like means to poſleſſe the 
$: and of thoſe which either forbid, or compell any 
man to make a Will : of the power or rightof Codicils:of 
Legacies,and bequeſts;as what things may be bequeathed, 
and what not;to whom any thing may be bequeathed; and 
of the ſignification of the words,and things which doe ap- 
pertain unto Legacies : of yeerely and monethly Legacies, 
what time they be due, in the beginning of the year, or in 
the end: which of them be pure, and which conditionall : 
of the uſe, profit, and benefit of any thing bequeathed : of 
dyclling, and workes of ſcrvants bequeathed : of Dowr 
G 2 bequeathed, 
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bequeathed, and what profit the Legatorie bath thereby ; 

or choilſe or ele&ion bequeathed : of wheat, wine, and 

oyle bequeathed , - and what 1s contained under every of 
them : of ground furniſhed bequeathed, and the inſtru. 
ments thereto belonging, and what isto be underſtood by 
that bequeſt : of ſtore bequeathed, in Latin called Pex ; 

what is compriſed under that: word : of houſhold-ſtuffe 
bequeathed : of education and bringing up bequeathed : of 
gold, ſilver, womens attire, ornaments, and ſuch like be- 
queathed, and what is to be underſtood by every of them : 

how Legacies may be taken away : of things that are 
doubtfull in a Will, and how they are to be underſtend : of 
thoſe things that are left for pumiſhment ſake in a Will, 
whether they be available, or otherwiſe : of thoſe things 
which being bequeathed ina Will, are counted notwith- 
ſtanding as not bequeathed: of thoſe things that are taken 
away from the Legatorics in the Will, as unworthy of 
them : of conditions, demonſtrations, and cauſes ; what 
force they have, and how they prevaile in a Will. Of the 
Law Folcidia, what it 1s, and how men thereby are reſtrai- 
ned from bequeathing any more than three parts of 
their gods, fo that a fourth part thereof ſhould (till re- 
main with the heire ; and if any man had reccived in Le. 
gacie more than he might by the law Fo/ciasa, that hee 

ſhould put in band to reſtore that, 1f any unknown debt 
after ſhould appear, ſo the ſame were truc debt : at what 
day a Legacie becomes duc; that 1s (tre1ght from the death 
of the Teſtator, unlefſe it be left to be paid upon a certain 

or uncertain day; or under a condition ; and that rhe heire 

enter into band to pay the legacie when the day comes, or 

the condition happen; and it he refuſe to doc it, then the 


legatorie to be put in poſſeſſion thereof untill the day or 
condition happen. 


SECT. 
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SECT. 8: 


That the fixt part T, ſpent in ſeven b10kes, and the ſubjef# 


thereof. 


He ſixt part ſpreading it ſclfe over ſeven Bookes,hand= Of Admins- 
Tia matters of poſſeſſion of goods, or Adminiſtration ration, = 


thereof, not growing out of the Civile Law (which onely 
makes hcires, & giveth right of ſucceſſion Jbut our of the 
Pretorian law, or law of conſcience,which incquity calleth 
ſundry to the ſucceflion of other mens gavds by admini- 
ſtration, wherc there 1s.no Wall, and intome cafes where 
there is a Will,as where the Will 1s concealed, or the Exe- 
cutor renounceth the Will, butif the Will once appear, 
then the adminiſtration forthwith ceaſeth. Incaſes where 
Adminiſtrations are to be granted, the children of the de- 
ceaſed have liberty to take it, withina yearafter the death 
of the deceaſed,and if they be further off of Kin, thenthey 
have only a hundred dayes to take it 1n,unlefle thoſe which 
are to take it are Infants, mad, deaf, dumbe, or blind, in 
which caſes there 1sa longer time afligned.. The Pretor 
granted adminiſtration not only according. to the tables of 
the Teſtament, but many timeseven again{t the tables of 
the Teſtament : as where a:childe is notifinherited'in his 
Fathers Will by plain termes, but paſted over with ſilence 
onely,as not remembred;orthat the childe was not borne 
at the time of his death,& ſo not known whether any ſuch 
child were living,orto be hoped for,or not: ln whichcaſe, 
if it doe after appear,the Mother ts put in poſſeſſion of that 
which is the childes part.If there appear no Will, the Ad- 
miniſtration 1s committed 1n this order;Firſt,the children 
of the deceaſed arc admitted: Secondly; thoſe that are next 
of Kin inthe Male line : Thirdiy,tnoſe'that are next: of kin 
inthe Female line, ( whichdittcrencenotwithſtauding be- 
tweene male and Female at ti11s day 1s taken away, and 
they that are next of Kin arc equally admitted ineitherſex) 
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14  -_Aviewof the Civile 

Laſtly comes thoſe which have right thereto, either in 
that they are man or wife. The Law ſundry times, where 
a thing is done, or intended to be done, againſt an other 
mans right, & there is no proviſion forit in Law,yeeldeth 
the party grieved an Interdidt or InjunAion to hinder that 
which was intended to his = judice, As Where one buil. 


deth an houſe contrary to the ufuall and received forme of 
building, to the injurie of his neighbour, there lyeth an 
IngunRion de novs operis nunciatione, Which being once 
ſerved, the offender is either to deſiſt from his worke,or to 
put in ſaerties, hee ſhall pull it downe again, if hee doe 
not within avery ſhort time avowthe lawtulneſſe thereof. 
Again, therelyeth an Injunftion where hurt is not yet 
done, but feared tobe done; as where a houſe is ruinous, 
or theeves, or any outcaſt worke thereof hangeth dange- 
rouſly over the way,ſo that it 1s doubted it will fall & hure 
ſome that paſſe by, the owner or Lord thereof is to put in 
ſuertic to the Magiſtrate, that if any be hurt, or miſcaric 
thereby he ſhall anfwer for it. Ifany cauſe the water of 
the 'river, orxain-water to run an other courſe than before 
time it was wont to doe, and that the neighbours are like 
tobe prejudicedthereby,the Law yeeldeth an Injunction ; 
either to ſtzy the worke that is intended, or to ſecure the 
neighbours forthe hurt that 1s like to follow thereapon. 
If Cuſtomers, ColleRtors, or Tolle-gatherers exa&t more 
ſubſidie, or other like publick dutics, than by Law they 
= ;or diſtrain any mans gads,upon pretence thereof, 
or {tay in their hands ſuch duties as they have received, 
A the partic that hath paidit, falleth into any forfei- 
ture, or that they repairnot the publick high wayes, in 
which reſpect ſubſidies,tributes,and other (Sch like duties 
arc givento Princes, they are to be puniſhed in the double. 
value of that which they have received, & otherwiſe to be 
fined for their ill dealing in that behalfe. 1n gitts which 
are purely given,or under a day,or eondition,and ſpeciall 
in thoſe that are given in contemplation of death, whic 
are comparedto Legacics themſelves,a right paſſeth with- 
out 


and Fccleftaſticall Law. 5 


out deliverance,and giveth ſufficient matter of challenge 
unto him, to whom. they are given. The means or wayes 
whereby the Lordſhip or right of any thing ts gorren, be it 
naturall, as by the firſt occupying the fame, by finding the 
fame, by bringing ir into a forme or faſhi gaining by 
the (ca or river, by delivery,or ſuch hke: or, be itby civilt 
means, as by getting the poſſeſſion of any thing by peod ti- 
tle,and good faith,ſo long as it will make a juſt uſurpation, 
or preſcription, by holding it as heire, by holding i by a 
gift, by :aking it up as a thing forſaken, by holding ir by 
legacic,dowrie,or inheritance,by coming toit by ſentence 
detinitive,or interlocutory, by confeſſion of the adverſary, 
by ceſſion of the partie, by auctority of the Judge, and the 
{ame have bin fraudulently altenated by the debtors,there 
liech an InjunRtton to pur the partie injuredinto poſſeſſion. 
All InjunRions for the molt part are prohibitorte, & ſerve 
either to get, or to keepe, orto recover polſeſfion,and are 
called commonly by the firſt name of the writ, as where 
one is denied the pofleſſion of inheritance belonging co 
him, an InjunAtionis granted him,to put him in poſſeffi- 
on, called 20rum bonorum;or if it be for a legacie, Puod 
hgatorum; and if it be in generall caſes, Ne vis frar es qms mn 
poſſe tonems miſſus eft : That he that hath gotten the cuſto. 
die of the Will exhibite 1t : that no private building, or. 
fuch like, be ſet up ina holy and fanRified place, andif it 
be, that it be pull'd downe again : that no Nufance be done 
in pablick places, or high wayes, other than ſich asby the 
Law are allowable : that pnblick high wayes be reparred : 
that nothing be done m any river, or the bankes thereof, 
whereby Ships or Barkes may not paſſe thereon : that no- 
thing be done in any common ſtream, whereby the water 
ſhould be forced to run otherwiſe this year, thanit did the 
laſt ſummer afore: thatiit may belawfullfor every man to 
ſaile or rowe tn any publick ſtream : that the bankes of 
rhe river be repaired. Of force, and force armed, where 
two are in poſſcfſion of one thing, and neither of rthem 
came by the ſame by force, or by fecret ſlight, or by ſuffe- 
rance 
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56 A view of the ( ivile 
rance of an other, there lyeth an Injunion for conti« 
nuance of either of their poſſeſſion, called xts poſſtaers : 
That a man may uſe (uch private way, as he hath uſcd the 
year pa4,and repaire the ſame without interruption of an 
other : Thatno man turne away the daily running water, 
or the water which fals in Suminer from an other mang 
houſe,or ground to his hinderance : That watcr-courſes in 
rivers, and other like places be maintained : Thar ſuch as 
have right to draw water out of any (pring,or well,be not 
forbid the uſe thereof, and that every one have free liberty 
to cleanſe,purge, & to repaire the ſame,if there be any de- 
cay in it: That no man be forbid to {coure, purge, or cleanſe 
his privies, finkes, or vaults : That whatſoever 1s done by 
open force, or ſecret ſubtilty, be reſtored where 1t was, 
before ſuch force or ſubtiity was done, unleſſc the partic 
greeved relcaſc the ſame : That he that holds any thing at 
an other mans will, reſtore the ſame upon competent war= 
ning, or knowledge given him thereof : That a man may 
lop or cut the boughes of an other mans tree, annoying his 
ground, if after warning given thereof,the owner thereof 
do not reforme it. That it be lawfull fora man to gather 
ſuch fruits of his, as fall from his own tree into an other 
mans ground, without any trepaſſe to the owner of the 
ground, fothat he gather the ſame withinthree dayes after 
they are (o falne;for ocherwitec the law preſumes he makes 
no reckoning of them,and fruits lying upon the ground do 
cally putrifie: That a man may challenge his children out 
ot another mans hand that holdeth them from him : Thar 
a Tenant after his leaſe is expired,may remove,and quietly 
carricaway ſuch things trom the tarme, as he brought tht= 
ther, ſorthat the Rent be paid, and thoſe things which hee 


| bronght thither, were nor bound for the payment thereof, 


AQions are takenaway, and poſſeſſions maintained by ex 


ceptions, preſcriptions, and prejudices,which themſelves 
are many times in tteed of attions,as is the exception de re 


indicata, which is an exception that determineth the cauſe 


Exceptions. incomroverſic, Of Exceptions, ſome are perpetuall and 


Pereime 
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peremptory, ſome are temporall and dilatory : Perpetuall 

and peremptory are they which evermore have place, and 

can never be avoyded ; Temporall and dilatory are they, 
which are not evermore in place , but may be avoyded: 
Exceptions are alleaged, cither becauſe that is done which 
ought to be done, orthat is done that ought not to be done, 

or that is not done that ought to be done. Of Preſcriptions Preſcriptie 
likewiſe ſome are perpetuall,ſome temporall ; the cffe& of gy, 
cither of them, is to determine the action, either in the 
maner of doing, or by the. time when it was done, or by 
=- place where it was done, or by ſome other like circum- 

ance. 

An Obligation is a bond of the Law, whereby a man 1s Obligations, 
neceſſarily bound to pay ſome thing to another man: Oblte 
gations ariſe either out of bargains betweene man & man, 
or out of ſome offence that is done: Obligations by bar- 
gains, are procured either by ſome thing that paſſcth be- 
tweene the parties that doe contraR, or cle is effeted by 
words,or conſent. Out of obligations ſpring ations, which 
are nothing elſe, but a right to proſecute that in judgment, 
which a man pretendethto be due unto him, whereof there 
are two ſorts; of which, one isa challenge for right of a 
thing due ; the other, a ſuite againſt a perſon for ſome of- 
fence or treſpaſle done. 


SECT. 9. 


That the ſeventh part 35 drvided rnto fix bookes, and 
the matter thereof. 


= ſeventh and laſt part being divided into ſixe 
Bookes,treateth of Obligations,which Rand in words, 
and their effe& : how farre two or more principall debtors 
are bound to the creditor in the whole, or every one for his 
owne part: Of Suertics, and how farre they are bound, and 
whether the diſcharge of the one bethe releaſe of the other, 
and by how many wayes Obligations by words are diſſol- 


ved or releaſed,by renovation, by payment, by acceptation 
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18 A view of the Civile 


of the debt not paid,as if ic were paid. Of Obligations ſome 
are Civile, as thole which have beenc heretofore handled, 
ſome Prerorian or pertaining to the Chancery, as thoſe 
whereby Tutors, Curators, and Proctors, enter mto band 
unto a child, that his ſtate ſhall be ſafe, that 1s committed to 
their hands : That, that ſhall be paid which che Judge cea- 
{eth : That the Plaintife ſhall ratifie and allow that which 
his ProRor ſhall doe for him in judgemeat, and ſuch like, 
Criminall Jadgements are private or publick, that is, they 
are commenced either upon private offences, or upon pub- 
lick faults and ſuits. Private offences concerne private mens 
revenge and injurics, Publick, the revenge or wJurte of the 
whole ſtate. Private offences which had ordinary proceed- 
ings, and ordinary puniſhment, were many, among which 
Theft is the chiefeſt, which is a deceittull fingering of an 
other mans gads , with intent to gain cither the thing it 
ſclfe, or the uſe or poſſeſiion thereof; fo that the mind alone 
maketh not theft, butthe at joyned tothe minde, be the 
quantity never fo ſmall. Of Thefts, ſome are manifeſt, o. 
ther not manifeſt ; manifeſt is that, whercin the offender 15 
taken in the deede doing, or taken beforc he could carric 
away the thinz ſtolne thicher, whither he intended : the 
puniſhment whereof was foure double the value of that 
which was ſtolne: Not manifeſt, was that wherein the par- 
ty offending was not taken inthe deede doing, and the pain 
thereof was the double of that which was purloyned, or 
taken away. If any piltery or thctt be done ina Ship, Ta- 
verne, or Inne, the Maſter of the Ship, Taverne,or Inne, is 
to anſwer double the value thereof, if the ſame be done by 
himſelfe, or their {elves, or any of their marriners or ſer- 
vants : for it behoveth them ro have honeſt men, whom 
they are totmploy in ſuch ſervices : But if it be done by 
any of the paſſengers, or gueſts of the houle, the owners of 
the Ship, Taverne, or Lune, are nor to anſwer for the ſame, 
for they cannot turne away ſuch gueſts as come into their 
houſe ; neither, in all likelihood, know they the Quality or 
condition of their gueſts. If any man privily, unwirting 
the 
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the owner thereof, cut downe, hack, or barke any tree of 


any ſort whatſoever, or thoſe thatare of the nature of trees, 
25 Ivie,Reedes, Willows,ſo that they be ſpoyled, hee is to 
anſwer the double value of that hee hath cut downe and 
ſpoyled:and further, if it be a Vine-tree,to be puniſhed asa 
robber. Hee that taketh any thing away from another by 
violence, 1s to be puniſhed 1n the worth foure fold, for that 
it is a ſin more grievous than theft : If any man upon any ill 
intent, make a Tumulr, whereby any burt commeth to any 
man, he ſhall anſwer double of that the party is harmed in : 
Tfany, upon a burning of a houſe, or the fall thereof, or up- 
on a ſhipwrack,or the ſpoyling of a boat or ſhip,ſteale any 
thing away, or being put in truſt to keepe any thing there 
of, conceale the ſame, hee ſhall pay the foure double of the 
ſame ; bur ifany on ferthe ſameafire humſelfe,he is either 
ro be caſt out to wilde beafts, or 1s to be burnt with the 
{ame fire he went about to burne an other with. If any have 
{pitcfully, contumeliouſly injured an other man,ius wife,or 
children, in deede, word, or writing, they are to forteit fo 
much as the partic greeved ſhall efteeme himſelfe injured 
by, or the Jadge ſhall taxe it at. A famous Libell is where a 
man hath of malitions purpoſe writ,compounded, or ſet our 
a:1y thing to the infamie of an other, withour a name, or 
with a name, and the puniſhment thereof is death, and an- 
ciently was that he loſt the power or liberty to make a 
Will ; the like punifhment followeth him , that having 
found -an infamous Libell, doth not by and by ſpoyle the 
ame, that the knowledge thereof come not abroad, eſpeci- 

ally where the matter thereof is capitall or worthy death. 
Extraordinary crimes, are thoſe which have no ordinary 
puniſhment appointed thema,burare arbitrarie at the Judges 
appointment, ſuch as are Sollicitors of other folkes wed- 
lockes, and Matds chaſtities, although they miſle of their 
purpole ; ſuch as of purpoſe caſt myre, durt, or any like 
filth upon another, to the intent to diſgrace him : ſuch as, 
vcing with childe, of purpoſe cauſe themſelves ro miſcarry: 
Such as keepe brothell and baudy-houſes, or other unlaw- 
| D 2 _ full 


Libell what, 


Extraords- 
nary Crimes, 
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full company : Jaglers, and ſuch as carry about Snakes, and 

other like Serpents and trumpery to put men infeare: Such 

as hide and ſuppreſſe Corne,to cauſe the price to be dearer: 

Such as either make, or uſe falte weights wittingly ; for all 

which, becauſe there 1s no proper puniſhment provided in 

the Law, they are referred to the puniſhment of the Judge, 

who is to puniſh them according to the quality of the fac, 

age, and underſtanding of the offender, and other circum- 
ſtances according as he ſhall thinke gaod ; ſo, notwithſtan. 
ding that he exceed not a convenient mealure therein, nei- 
ther ſtretch the ſame to death but upon ſome great and 
weighty cauſc,he is tobe content with meaner puniſhment, 
as temporall baniſhment, whipping, or ſome moderat pecu- 
niary mul&. For violating or defacinganother mans ſepul- 
chre, Imfamy was impoſed,belides a pectniary muld ta be 
divided betweene the Prince and the party grieved, but if 
any dig up the corſe of the deceated , the puniſhment is 
death. If any,by feare of his oftice or authority, wring any 
money from any man, or exact more fees in any matter than 
he ought to doe, or cauſe him to marry, or doeany other 
thing he would not doe, the forfeiture is foure double the 
value of that which hath been taken, beſide further puniſh- 
ment at the difcretion of the Judge. Such as drive mens 
cattell out of their ground,or ſever them from the flock or 
herd, with intent to ſtcale them, if they doe it with a wea- 
pon like unto a Robber, are condemned tobe throwne to 
wild beaſts,otherwiſe are more lightly puniſhed according 
to the diſcretion of the Judge. Suchas in Judgement take 
money on both ſides,or taking upon them the defence of 
one fide, betray the cauſc,and rake money on the other ſide, 


_ are infamous bylaw, and are puniſhed at the diſcretion of 


the Judge. Such as receive theeves, and other like malefa. 
Rors,are puniſhed 1n like fort as the theevesor malctacRors 
themieclves are;eſpecially if they haveaſſitted them in their 
wickedneſſ : otherwiſe,if they onely knew it, & received 
them,they are more mildly to be puniſhed, eſpecially if the 
offenders were their kinſmen : for,their offenge is not like 


theirs 
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theirs, which entertain thoſe, which areno kin tothemn at 
all ; when as it is naturall for evcry one to regard his owne 

blood : and fathers are many times more carefullfor their 

chi!drer, than for themſelves ; but if that hee that received 

them knew nothing of the offence, then 1s he altogether to 
he excuſed. Such as break priſon, are to be puniſhed by 
death, becauſe it is a certain treaſon to break the Princes 
ward, but if they ſcape by the negligence of the Keepers, a- 
gainſt whom the preſumption lycth ever inthis caſe, they 
are morc lightly ro be puniſhed. It any commit Burglarie, 
breaking up a dovre or wall, with intent to doe a Robbery,if 
they be bate companions, they are to be condemned to the 
Mynes or Gallies;but if they be of better reckoning, they 
areto be put frumthe ranke or order wherein they are, or 
to be baniſhed for a ſeaſon. ſuglers and like Impoſtors, 
which goe about deceiving of the people with falſe tricks 
and toyes, hookes and ſuch like,which inſinuate themſelves 
into other mens houſes, with purpoſe to ſteale, are puniſh- 
cd atthe diſcretion of the Judge. | 

If any ſteale, or take away any thing out of the inheri- 

tance of another man, before either the Will be proved, or 
adminiſtration be taken;an ation of theft lyeth not,becauſe 
the inheritance, during the time, was counted go bodies, 
but he is to be puniſhed by the diſcretionof the Judge;yea, 
theugh it were the heire himſelfe that did it. Coſenage, 
whereby a man craftily ſuppreſſeth ſome thing he ſhould 
not, or putteth one thing in anothers place, to the deceit of 
him that hee dealeth withall , or corrupteth ſuch wares 
which hee uttereth, or doth any other thing colluſorily, 
which 1s called of the Law Crimen Stelttonatma, ( of a little 
vermin or creaturecalled Sre/{zo,muchliketro a Lifard, moſt 
envious to man )is cenſured by ſome 1gnominious & ſhame= 
tulpuniſhment,or by diſgracingthe perſon, by putting him 
out of the Oftice, Place, or Order heis in, or by injoyning E 
bim ſome ſervile worke, cr by baniſhing hin for a time,or | 
by ſome like puniſhment, at the difcretic n of the Judge. If 

any ploughup a Mere balke, or remove any other marke 
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which hath accuſtomed to be a Marke or bound betweene 
ground and grounds, which anciently was counted reve- 
rend and religious among men , the offence 1s puniſhed 
cither by a pecuniarie mul&, or by baniſhment, or whip. 
ping, at the diſcretion of the Judge. Unlawtull Colledges, 
Corporations, and aſſemblies, gathered together to bad 
uſes, as to eating, drinking, wantonneſlſe, hereſie, conſpi- 
racie, are puniſhed as publick Routs or Riots, otherwiſe at 
the diſcretion of the Judge : All thefe, before recited, are 
called Popular Actions, becaule, not onely he that 1s inju- 
red, but every other honeſt ſubje&t may purſue and profe- 
cute the ſame. 

Publick Judgements are ſuch, which immediatly pertain 
to the puniſhment of the common-wealth for example 
fake,and are examined, tried, and puniſhed by a publick or:- 
der appointed by Law, che partie grieved,making himſelfe 
partic tothe ſuite, and following the ſame the party accu- 
ſed in the meane while remaining in prifon, or putting 11 
{uertics for his appearance,” and the partie grieved for the 
proſecuting of the ſame. The chiefeſt of which ſort is Trea- 
ſon, which is a diminiſhing or derogation of the Majcſtic 
of the people, or Prince, on whom the people have colla- 
tcd all their power, which is puniſhed with death,and con- 
fiſcation of the Lands and goods of the offender, and the e- 
ternall aboliſhment of his memorie. The next is Adultery, 
whichis violating of an other mans bed, whoſe puniſhment 
anciently was death, both in the man and in the woman, 
but after it was mitigated in the woman, ſhee being firſt 
whipt, and then ſhut up ina Monaſterie : but by the Ca- 
nons, other paines are inflited. Under Adulterte are con- 
tained Inceſt, Sodomy, Baudery, andall the reſt of the ſins 
of that kinde. Publick force, is that which is done by a 
company of armed men, colleed together, and the corre- 
&1on thereof is perperuall baniſhment. Private, which is 
done without Arms, the paine thereof is the loſſe of halfe 
the partics goods, and the infamie of his name. Murtherers 
and Poyſoners, Witches and Sorcerers, the crime being 


proved, 
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proved dye thc death : ſuch as ſet mens houſes a fire,are to 
be conſumed with fire themſelves : ſuch as kill either Fa. 
ther or Mother, or thoſe that are in the place of Father or 
Mothcr, or any that are of next a Kin, their puniſhment is 
death ; and in caſe of the Father and Mother, beſide the pain 
of death, the Parricide being firſt well whipt, ſo that the 
blood doe follow in god plenty, hee being {owed up intoa 
ſack, together with a Dogge,a Cock,and an Ape,is thrown 
into the depth of the Sea. Such as make falſe Certificates, 
forge falle Wils, Depoſe falſe wtttingly, ſuborne witneſſes, 
take money cither to ſay, or not to ſay their knowledge of 
that which they are demanded of in Judgement, corrupr 
Judgement, or cauſe it tobe corrupted, interline, put in, or 
raze out any thing out of any writing,that the cructh there« 
of may not appear as it is written, ſuppreſſe Wils or Te- 
ſtaments, or other like writings, counterfeit other mens 
bands and Seals, open any mans Will yet living, and im- 
part the ſecrets thereof to the parties adverfarie, unſeale 
ſuch inſtruments or wricings, as are left with him to- 
keepe;bequeath unto themſelves Legacies in an other mans 
Will, without his good will and privitie;waſh or clip gotd, 
\or ſowder therein any corrupt mettals, make baſe ſilver 
money ; pretend themſelves to be Neble men or Gentle- 
men, whereas otherwiſe they are but baſe perſons; wiltully 
challenge unto themſelves an other mans name, or Arms; 
cog and foiſt in womens labours or otherwiſe, falſe births, 
or adulterous children, in ſteed of true and rightfull heires; 
ſcll one and the fame thing to two men, carrie about falſe 
Paſports ; uſe falſe Meaſures,or corrupt thoſe that are true, 
in ſome caſes, are puniſhed by death, in other by baniſh. 
ment, impriſonment,or cutting off both or one of the hands 
of the offender. If any bearing any publick office, abuſe the 
{ame to gain, and doth that for money, which he ought ro 
doe for thankes, the Law ordereth, that the offender {hall 
be called to account for his ſuppoſed bribery,aud it hee be. 
found guilty thereof , fincth him foure fold ro the 


party gricved, and beſide, decreeth him to be _ 
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Such as by ill deviſes and policies, raiſe up the price of 
corne, and other vicuall, or get the whole fale of any mer. 
chandiſe into their hands, that they may fell tt the dearer, 
are puniſhable at the diſcretion of the Judge, which accor. 
ding to the quality of the perſon and fact, reacheth ſom- 
times to baniſhment, ſoimtimes to death it ſelfe. If any 
take, purloync, or intervert to his own ule any money dee 
dicated to holy and publick ufes, or cauſe the ſame to be 
taken, purloyned, or interverted ; or if any take away any 


 brafen table, whereinany publick Lawes are graven,or the 


bounds of any Lands are deſcribed, or blot out, or change 
any thing thereof, or covenouſly pay in leſſe money into 
the Exchequer, than by right he ought to have done, and 
hath not cleered with the Exchequer for the reſidue, is to 
be condemned in the three double of that which is the re. 
ſidue, and is beſide to be baniſhed. 
If any, to get an Office, procure a number of hired 
voices, beſides the loſſe of the Office he ſucth for, his pu- 
niſhment is temporall baniſhment. If any ſtcale away any 
childe, the body of any free-man, and ſell the ſame away, 
or detein them againſt their will, the fault is death. If any 
{landerouſly charge an other with any falſe crime, or wit- 
tingly beare any falle witneſſe againſt him , or willingly 
giveany wrong Sentence againſt him ; or on the contrary 
fide, diſſembleth ſuch faults as he knoweth, and colludeth 
with the adverſary, or giveth over the proſecution of a 
.crime hee hath undertaken to follow, untill he haveleave 
granted him by the Judge, to deſiſt from his accuſation, 
the ſame 1s to be puniſhed with the like Kinde of puniſh» 
ment, thathee woald have the other puniſhed by, unleſſe 
he be acquitted there-from by the Princes pardon z or that 
the Adverſarie be dead. In publick Judgements where the 
Offender appeares not, Proces is to be awarded out againſt 
him for his appearance, by a certain day to cleere hims 
ſelf;at which day ihe appeare not, an Inventory is taken 
of his gaods,not to the intent they ſhould be ſpent,bur that 
they ſhould be reſerved to his uſe, if hee returne again 


within 
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within a year, and cleere himſelfe ; otherwiſe they become 
the Exchequers for ever, how innocent ſoever the party 
afterwards appears to be, If the Offender be preſent in 
Judgement, and deny the fact, he is to be confuted by wit- 
neſles, or other proofe; or if there be juſt matter of ſuſpiti= 
on, to be put on the rack ; which, albeit in matters of leſſe 
danger, is great cruelty, yen great and horrible crimes 1t 
is neceflary ; If the CARS, have cither confeſicd the 
crime, or be convicted thereof, then it followeth, that the 
| party convicted, be puniſhed either by death or otherwiſe, 
according to the quality of the perſon, or condition of the 
offence. Puniſhments by death are foure, Hanging, Bur- 
ning, Heading, aud caſting the Offender to be devourcd by 
wilde beaſts, among(t which may be reckoned, Exile or 
Baniſhment, for that it takes away a mans liberty, and be- 
reaves him of his country, which to every good ſubjed, 1s 
as dcar unto him as his life it ſelfe. 

Puniſhments which did not inflit death , were many, 
& ſuch as it pleaſed the Magiſtrate in his diſcretion to ap» 
point. The Law having pafled upon the Offender 1n ſuch 
{ort,as ſhould be to the loſle of hislife, liberty, or countrie, 
his geds became forthwith forfeited to the Prince,ſuch(L 
mean ) as are ot value : but for the other, the Law allows 
eth them the prifoner, for his maintenance during the time 
of his impriſonment, and ſatisfying ſuch fees as are due to 
the Officers thereof; which hath place where the offender 
hath no children,otherwite the one halfe of his gads come 
meth to his children, unleſle it be in caſe of Treaſon, 
where all is confiſcated. They are alſo held for convi and 
guilty, which cither upon a guiltineſſe of minde make a- 
way themſelves before Judgement, or ſtop their Adverſa- 
ries with a bribe,that they ſhall not tollow the Law againſt. 
them,and their gods are no lefſe confiſcat than the others. 
Butit is otherwiſe in thoſe which are baniſhed for a time, 
Or to acertaine place, or in ſuch as the Law having 
once paſſed upon them,are cither in their life, or after their 
death, by the bounty and mercy of the Prince reſtored ; - 
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which caſe they recover Gods, Name, and Honour : the 
body being executed, the carcaſie, tor the moſt part, is 
granted to buriall, unleſle 1t be for matter of Treaſon, or 
other ſuch like offence. If any have beene unjuſtly condem- 
ned, cither by the iniquity or unskilfulnefle of the Judge, 
the law alloweth him an appeale, that 1s, a provocation to 
a higher Judge, that he may hear the cauſe anew, ard re. 
forme that which is judged a83Fc into better : and if the 
higher Judge finde the partie grieved hath well appealed, 
he is to reverſe the former ſentence, otherwiſe to ſend the 
Offender back to the Judge, from whence he came, there 
to receive his puniſhincnt: yet ſome perſons there be,from 
whom no appeale lycth, as from the Prince, or Senate, be= 
cauſe they repreſent the Prince ; neither may hee appcale, 
which hath renounced his appeale. Appealesare made from 
lower Judges to higher,and from him that is Delegated,to 
him that did Delegate: Appcales are to be made within ten 
dayes after ſentence given, or within ten dayes after the 
Notice is come to the party againſt whom the Sentence 
did paſſc,unlefle there attend thereon a continual! griefe,in 
which caſc,a man may appeale ſolong as the gricfc 1ndures: 
the time to aske Dimiſſorie Letters,ts thirty daies from the 
Sentence given ; the time to preſent the ſame to the Judge, 
1s atthe Won of the Judge from whom ; the time 
of profecuting the ſame is a year,or, upon juſt cauſe, two 
years ;in which time, it the fate be not ended, the caule is 
deſerted, and tobe ſent back unto the Judge, trom whom 
the Appeale was firſt made : while the Appeale hangeth, 
nothing is to bee innovatcd, becauſe by the Appeale, the 
Judges hands are, as it were , bound : but if the former 
Sentence were voyde by law, (as in ſundry caſes they arc) 
then there needcth no Appeale ; for luch Semences never. 
paſſc into a caſe judged. Appeales in criminall cafes, can- 
not be juſtified by a Proctor ; but it ts otherwiſe in Civile 
Cauſes. An Appcale in one cauſe doth not exempt the party 
appellant from his owne Judge, in other cauſes : If the ap- 
pellant die during the time of the Appcale , and lcave no 
hcire 
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heire behinde him, the Appeale ceaſeth ; but if he leave an 
heire behinde him, and the matter of the Appeale concernes 
10ne but himſelte,he is not to be compelled to follow it,for 
every one may renounce his owne ſute : bur if it concerne 
the Exchequer, or any other body, then may hee be com- 
clledto follow 1t. | 

The Exchequer isthe Princes Treaſurie, and the patri- 
mony of the common-wealth, and hath many and ſingular 
prerogatives, which private men have not. Such as are 
taken captive by the enemy, become their ſervants, who 
havetaken them, unleſſe either they eſcape home again 
them(elves,or be ranſomed by their friends ; in both which 
cales, they recover ell right and priviledges they had in 
their owne common-wealth before. By the Law, all Sub- 
jets whatſoever, are bound to ſerve the common- wealth 
in warre ; in ſo much that ifany, being preſt, withdraw 
himſelfe, or his childe from it, he 1s to be counted as are- 
bell, and for his puniſhment, isto be baniſhed, and mul&ed 
or tined in the greateſt part of his gads. As the priviled. 
ges and rewards of Souldiers were many to enconrage 
them to vertue and manhood ; ſo their ſhames and puniſh- 
ments were great,to feare them from cowardice and vice : 
But among the reſt of the priviledges of Souldiers,the old 
Souldiers were the greateſt. Of SubjeRs, ſome dwelt in 
Shires, and lived after their owne Lawes, !and yet never- 
theleſſe were made partakers of the honours of the Citie : 
{ome other were inhabitants onely in the common- wealth, 
and had onely a houſe in the ſame place to dwell in,and had 
10 right tobear office : ſome other were ſtrangers brought 
in,which were ruled by the Law of them among whom 
they dwelt. Amongſt thoſe that dwelt in Shires,the chief- 
eſt Magiſtrate was he whom they called Dec#rs9, who was 
not ſent by the people of Rome thither (for he was a Ma- 
giſtrate of Magiſtrates) but elected by the people there ; 
and his office was, to keepe the treaſurie of the Countrey 
to provide victuall,exatt tribute, & govern the ſtate there, 


in maner as our Sherifes dee here : His office was onely 
E 2 annsead, 
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annuall, leſt by liberty, and luſt of government, and contj. 
nuancethereof it might grow into atyrannice. Such as are 
Subjeds, areto ſerve the common-wealthin ſuch offices, 
places, and ſervices, as their abilitie is fit for, and the ne< 
ceſſitic of the common-wealth requires. The ſervices of 
the common-wwealth were of three forts; Patrimontall,ſuch 
as belong to every mans patrimony to performe, which 
ſtood chiefly upon payment and charges, which were to 
goe out of every mans 1gheritance towards the perfor. 
mance of ſuch burthen as lay upon him by law, cuZome, 
or command of him that had power thereto : Perſonal], 
which were to be performed by the care and induſtrie of 
the partie and his corporall labour , without cxpence of 
his purſe. Mixt, which required both care of the minde, 
and labour of the body, and expence of the purſe, and are 
impoſedas well in conſideration of the thing, as the per- 
ſon, which every ſubjeR is to undergoe, unleſle by the 
Law, or by the indulgence of the Prince they are excuſed ; 
as ſome are excuſed by reaſon of old age , ſome by young 
age, ſome for their dignity, ſome for their calling, ſome 
for their ſtate of body, ſome for that they ſcrve in the ne. 
ceſſaric ſervices ofthe common- wealth at home,or abroad, 
as Embaſſadours do,ſome for that they arc in neceſſary pla- 
ces of ſervices for Gods Religton, as cathedrall md wa 
and other Churches are;{ome for that they are of gd and 
neceſſary places for Seminaries for the co:nmon- wealth, 
for learning and ſuch other imployments, as Colledges, So- 

cicties, and Scheoles of learning and nurture arc. Legates 
and Embaſladours had immunitic from all publick fervi- 
vices, not onely thetime of their embaſſage, but alſo two 
years after their returne ; They were callcd Legates, in 
that they were choſen as fit men, out of many ; their PCr» 
ſon was ſacred both at home and abroad, ſo that no tan 
might lay violent hands on them without breach of the 
Law of Nations. Such as are Magiſtrates of Cities ought 
lo to governe, that nonegligence may bee juſtly imputed 
unto them, otherwiſc they arc to an{iwer it, and that whey 


their 
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their office is expired, they give upa juſt account, both 
of what they have received, and what they have layd out, 
and pay in the reſtaue, if there bee any. Governours of 
Citics, together with the conſent of the Burgeſles there- 
of, may ſer downe ſuch orders and decrees, as are for the 
benefit and well ordering thereof, which are to be obſer- 
ved of all thoſe which are Inhabitants thereof, and being 
once well and duely ſet downe, are not to be reverſed, but 
'to the gaodot the Citic or Commonalty. New publick 
workes, ſuch as arc good for the Common-weale,every one 
may make without the leave of the Prince, unleſſe it be 
done for xmwation, or cauſe of diſcord;but for old works, 
in which ſtands the ſecurity of the Common-wealth, as 
Caſtles, Towers, Gates, and Wals of Cities, nothing is to 
be done or innovated in them, without the Princes war- 
rant ; neither is it lawtull for any man to grave his name 
in any publick Worke, unleſſe it be his, at whoſe coſt the 
worke is done. Faires arc authorized by Princes onely, 
and are invented for trade of merchandize, and uttering cf 
warcs, Which Country-men have cauſe to buy, or ſell : and 
have thcir priviledges, that no man 11 any Faire can be ar- 
reſted for any private debt ; they were called Nandine,be- 
cauſe that among the Romans,they were anciently holden in 
one place or other upon every ninth day. Hee that for ten 
years ſpace intermitteth to uſe his Faire, loſeth the privi- 
ledge thereof. If any make any promite to a Citie or Com« 
mon- wealth,to do any thing upon certain cauſe, as that hee 
might be made Confſul,or thathe would repair ſome part of 
the Citie that was burnt, he ſhall, by the Law, be compelled 
to performe his promile;for it 1s not mect that ſuch promi- 
{cs ſhould be ſatisfied with repentance. Suchasprofeſle libe- 
rall Sciences in any Common: wealth, whercby youth is in+ 
ſtructed, & brought upto knowledge,or be Schal-maſters, 
or Profeſſours of Phylick,or be Midwives, Notaries, Audi- 
tors,or Caſters of accounts, or Regiſters, the Law alloweth, 
not only a competent ſtipend in recompence of their skill 
& paines,but alſo affords them means,how the ſame may be 
E.3 ICCOVE= 
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recovered if itbe denied. But as for Philoſophers and Law- 
yers, the Law bath appointed them no ſtipend, not becauſe 
they are not reverend Sciences, and worthy reward or (tt. 
pend, but becauſc either of them are moſt honourable pro- 
feſſions, whoſe worthinefle is not to be valued or diſho. 
noured by money : yet in theſe caſes many things are ho- 
neſtly taken, which are not honeſtly asked ; and the Judge 
may according to the quality of the cauſe, and the kill of 
the Advocate, the cuſtome of the Court, and the worth 
of the matter that is in hand, appoint them a fee anſwerable 
to their place, as alſo to ſuchas are Interpreters betweene 
parties in matters of traffick, when one underſtands nor an 
others language. 
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The ſecond Volume of the Civile Law, is the (ole, 
which is diſtribnted into twelwe Booke. 
why the (ode 15 ſo called. 


g22f28 He ſecond Tome of the Law, is the Code, and 
&\ [£2> ſtands in twelvo Books, whereof eight, tor the 


REz# Titles, follow in a manner the order of the Digeſt, 
a few titles onely excepted, which are added, beſides thoſe 
of the Digeſt ; bur as for the foure other, which are the 
firſt, the tenth, the eleventh,and the twelfth ; although the 
fubje& they treat of be named in the Digeſt; yer the things 
which are there named, are not handled in the Digeſt; and 
therefore will I pafſe over thoſe eight other, leſt happely 
I might ſeeme to doe onething twice, and therefore will 
I referre the Reader over to that which hath beene ſaid of 
them before, in the handling of the Digeſt ; for they are al- 
moſt rwinnes of one mother ; ſo that whoſoever knowes 
the one, ſhall with no great difficulty difcerne the other, 
and 
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and come to the other fourc ; yet not mentioned there: Bur 
yet before | lay open the matter thereof, I will in a word 
or two ſhew why this Volume of the Law is called the 
Code, who 1s the author thereof, and out of whom it was 
colleted, what moved the author, after ſo many learned 
titles ſet downe beforc, of fuch things as are in the Digeſt 


deduced, by fuch a number of worthy Lawyers ( as the 


Lawes of the Digeſt themſelves doe by their infcriptions 
ſhew ; for every law, carricth with htm in his forchead, 
the name of his Author )to make anew flouriſh of the ſame, 
and what the knowledge of the Code doth conferre unto 


a Student or practiſcr of the Law,more than the knowledge 


of the Digeſt doth. 

The Code therefore ts named of the word Caudex, that 
is, the trunke or timber of the tree, from which the barke 
of the tree is pill'd or pull'd off, of which men anciently 
uled to make writing-tables, artificially binding them up 
into the forme of a booke,and uſing them tor bookes, betore 
the uſe of paper or parchment was Knowne ; 1nſomuch, as 
many of theſe tables being bound together, they were cal- 
led a Code, or booke: beſides, whereas the ancient Lawyers 
before Fuſtinians time, uſcd to write their pleas and an- 
ſwers in (croules of paper or parchment, F»ft1n5a» himſclfe 
firſt put them ina booke, and therefore termed them by 
the name of a Code. 

The Code it ſelfe is compiled of the anſwers of 56.Em- 
perours, and their wiſe Councell , whereof ſundry were 
tearned and skilfull Lawycrs,as the ſtorie of that time doth 
ſhew, and thc lawes themſclues doe-name ſome of them, as 
that moſt excellent and famous man Papimian,and ſome o- 
thers; that is, from the dayes of eAdrien the Emperour, 
unto the age of Fuftinian himſelte. 

The cauſc that moved F«/tinian hereto, was, that inthe 
Digeſt hee found not every caſe decided, that fals out in 
common uſe of life ( for how is ie poſſible, when as every 


moment there fals out new matter,for which tormer lawes 
made no proviſion? ) and therefore thought gavd to ſup- 


plic 


Why this Tome 
of the Law ts 
called the Code. 
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plic that by new Lawes, which he found defective in the 
old : fo that the multiplication of thoſe titles grew nor, 
that the Emperour had any meaning, to fill the world with 
multitude of Lawes, for hee had found the inconventence 
thereof already, and therefore had repealed and aboliſhed 
ſo many thouſand of old Lawes, as he had; but it camera- 
ther of that, that the multitude of cauſes were to many,that 
every day there fell out ſome unexpected thing that was 
never hcard of before : beſtde notwithſtanding the care- 
fulneſſe of the Emperour himlclfe, and his great Lawyer 
Triboxian, and others, whom he uſcd tor the ſelefting and 
chooſing out of the pureſt, beſt, and mott agreeing Lawes 
among themſelves, out of that indigeſted heap of Lawes 
he then aboliſhed ; yet they were not ſo quick ſighted, but 
in that great worke, ſundry antinomies or contrary Lawes 
paſt them, which hadneed to be expounded and amended, 
and the Authors to berecited. Further, (undry of ancient 
Lawes were ſo ſubtilely written, that there was more wit 
than profit in them ; ſothatit was expedient, the Empe- 
rour ſhould explain the ſane, & putting all ſubtility aſide, 
give a right ſence unto the Law. Laſtly, whereas many 
things were delivered by them briefly, and therefore ob. 
ſcurely, the Law-gliver in his Princely wiſdome,ſet out the 
ſame in other Lawes more plentifully and diltinfly, all 
which were the chiefeſt cauſes, why the Empcrour {ct out 
the booke of the Code. 

The Code nelther in ſtyle, nor in methode cometh to 
the perfection of the Digeſt, as that which for the ſtyle is 
a barbarous Thracian phraſe Latinized, ſuch as never any 
mean Latinilt ſpake ; whereas notwithſtanding the ſtyle of 
the Digelt is very grave and pure, and ſuch as doth not 
much differ from the cloqueneeſt ſpeech that ever the Ro- 
mans ulcd ; and for the merhode, it hath no particular dif. 
poſition, other than ſuch as is borrowed of the Digeſt it 
ſclfe, and otherwiſe 15 rude and unskilfull, where it doth 
recede from the ſame : yet doth it not lack his god uſe, 
for to ſuch as follow the practice of the law, the know- 


ledge 
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Icdge of the Code is much more expedient than the know- 
ledge of the Digeſt is, tor that the lawes of the Code doe 
determine matters in daily uſe of life ; which, becaule they 
area like in all ages (for the ſame is evermore upon the 
ſtage, the perſons a little altered ) it cannot be out the lear- 
ning thercof muſt be very profitable and expedient for the 
Common- wealth, whereas notwithſtanding the learning 
of the Digelt ſtands rather in diſcuſſing of ſubtill queſtions 
of the Law, and enumerations of the variety of opinions of 
ancient Lawycrs thereupon, which have more commenda- 


tion of wit, than benefit toward the common-wealth un 
rhem ; but hercot hitherto. 


SECT. 2. 
The eArgument of the firſt Booke of the Code. 


TE firſt Booke of the Code treateth of Religion, and 
1 the Rites and Ceremonies thereto belonging, whereof 
I ſaid there was no ſpeciall Tratate in the Digeſt , ſaving 
that it devideth the pablick right into that which con» 
cernes the Church, and Church-men, and the Magiſtrates 
of the Common-wealth, proſecuting the later branch there» 
of onely,and omitting the firſt, becauſe out of that Heathe- 
niſh Religion, which was uſed in thoſe!ancient Lawyers 
dayes, and thoſe ſuperſtitious Rites, whereof their Bookes 
were full, nothing could be taken that might ferve for our 
Religion: whercupon he inſtituted a new diſcourſe thereof 
11 the Code, beginning firſt with the bleſſed Trinitte, one in 
eſlence,and three in perſon, wherein he ſets downe a briefe 
{umme of our Chriſtian faith, agrecable to the doArine of 
the Prophets, and Apoſtles, and the foure firſt generall 
Counſcls, the Nicene, Conſtantinopolitan,Epheſine, & Cal- 
cedon, forbidding any man publickly to diſpute, or ſtrive 
thereabout, taking occaſion upon the Neſtorian hereſfie, 
which not long before had ſprung up, and had mightily 
infeRed the Church, which Juſtimsam by this confetiion of 
Faith ſo publiſhed to che whole world, and a penall Edi& 
——_—__ 
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joyned thereunto, hoped to reprefie ; Aﬀter hee hath fee 
downe a full and found confeſiton of the Chriſtian faith, 
conformable to the Primitive Church ; next hee addeth a 
title of the hoiy Church it {elte , and of her priviledpes, 
which either concerne Eccle(taſticall mens perfons them. 
felvcs, or thcir ſtate and (ubſtance,or the actions one Eccle. 
fiaſticall man had againſt an other, or with, or againit Lay 
perſons : where allo he profecuteth the degrees of Pricſts, 
or Miniſters, their offices, orders,and how the ſame are to 
be come by, (that is, without bribes or Simonie, or other 
worldly rc{pe&, fave the worth of the perſon onely ) and 
the rights of holy places [Pricſts in the Law arc called, fron) 
the Lartine, Sacerdores, either becauſe their office was Des 
faera dare, to ſacrifice to God ; or clfe, becauſe they were 
conſecrated, and as it were, ſevered from the reſt of the 
people, and given up to God : they were alſo called Ei- 
ders, anſwerable co the Greeke NeeoBurer, either for that 
they were ſo in agc,* (the Law having provided, that no 
man ſhould be promoted to the dignitic of aPrieſt, till 
bee were 35 years old) or clſe, becauſe they ought to be 
ſuch in manners and carefull carriage of themſelves.) A. 
mongſt Prieſts or Miniſters, Biſhops have the firſt place, 
who are,as it were, the f Overleers and Superintendents 
of therelt, fo called of their watchtulnefle, care, labour,and 
fairhfulneſfle 1n teaching the people, and doing other duties, 
which they owe unto the Church. | The loweſt degrees 
of men in the Eccleſiaſtical Hierarchy, were the Clerkes, 
as the word Cleric 1s reſtretn'd to a narrower accepticn. 
For in the gencrall, it 1s moit properly applyed to all de- 
grees of the Clergic, and is a terme contradiſtin to the 
Laitic: and they are called Clergic, from the Greeke KjeG, 
quia de forte Domins ſunt, vel quia Dominu ſors eſt & 
pars Clericornm, either becauſe God is their portion and 
lor, or becauſe they are his; as Papas hath obſerved. 1 To 
Biſhops, Prieſts, and other of that ranke, did appertain the 
care of Hoſpitals, whereof ſome were for Orphans, ſome 
for Infants, {ome for impotent and duſcaſcd perſons, ſome 
tor 
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for pore people, ſome for ſtrangers, andother like miſcra- 
ble perſons ; and therefore together with the title of Bi. 
ſhops and Clerks,1s joy ned the title of Hoſpitals,or Almes- 
houſes. In place next after the Biſhops chemlelves,comes 
their power and audience; for albeir the chicteſt office of 
2 Biſhop, is to 1n{truct the people in the doftrine of the 
Word, and in gd example of life : yet foraſmuch as all 
will not be obedient uncothe Word,neither brought by the 
periuaſiun thereof ro gand nurture, and to be kept in or- 
der, and the eminencie of the degree, wherein the Biſhops 
are placed, is not {ufficient to Keepe the people in obedi- 
ence without ſome power and juriſdiction, and becauſe 
the Church itſelfe is the mother and maintainer of Juſtice, 
therefore there is by the Emperour himſelfe, and his pre- 

deceſſours, as many as proteiſcd Chriſtianity, certain pecu- 
lar juriſdictions Eccieliaſticall, aſſigned ro the Biſhops, 
more worthy than the Civile, over perſons and cauſes Ec- 
cicliaſticall, ttch as touch the Soule and Conſcience, or doe 
2ppertein to any charitable or godly uſes : and over the 
Laitie, fo farre forth, as cither the Laitie themielves have 
boene content to fubmit themſelves unto thetr govern- 
ment, thatis, ſo farre as either it concernes their Soules 
healch,or the outward government of the Church inthings 
decent or comely, or that it concernes poore and Milerable 
perſons, ſuch as widowes, orphans, captives, and ſuch o- 
ther like helpleſſe people are, or where the Civile Magi- 
ſtrate cannot be come by, or doth voluntarily delay judge. 
ment ; inall which, anciently a Biſhop was to performe 
double faith and ſanctity ; hrſt of an uncotrupt Judge, and 
then of a holy Biſhop. But 11 many of thete matcers in 

theſe dayes, the Laitie will not ſufter them{eclves to be con- 
trolPd, and thcrefore hath taken away moſt of theſe dea- 
lings fromthem, yea, even 1n charirable cauſes. Immedi- 
ately followcrh a title of Hercticks, Manichees, Samari- 

tans, Anabaptiſts, Apoſtataes, abuters of the Croſſe of 
Chriſt, Jewes, and worſhippers of the hoaſt of heaven, 


Pagais, and of theur Temples and Sacrifices 3 whom the 
F 2 Biſhop 
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Biſhop is net onely to confute by learning, but alſo to ſup- 
preſſc by authoritie, tor he harh not the ſpirituall Sword in 
vaine. The Hereticks, Jewes, and Pagans ſhall not have 
Chriſtian men and women to be their ſervants : that ſuch 
{4s flie to the Church for Santuarie, or claime the ayde 
thereof, ſha!lnot be drawne from thence, unleſſe the ot 
fence be haynous, and done of a pretcnſed and purpoſed 
malice, in which caſe no Immunity 1s to be allowed them, 
but wicked people are to be puniſhed according to their 
deſert, agreeable to the word of God it ſelfe, which would 
not have his Altar to be a refuge unto the wicked : And ſo 
farre of that part of publick right, which appertaincth to 
the Prieſts, or Miniſters, and therr Funtion, which wag 
omitted in the Digeſt, but proſecuted inthe Code. Now it 
followeth, that with like brevity I run over the three laſt 
Bookes of the Code, which themſelves were rather ſha- 
dowed inthe Digeſt, in the title of the right of the Exche= 
quer, than in any juſt preportion handled, 
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He firſt therefore of them ſetteth out , what is the 

right of the Exchequer, and in what things it ſtan- 
deth, as in gods excheted, becaule there 1s no heire unto 
them, or that they are forfeited by any oftence worthy 
death, or otherwiſe. How ſuch as are 1n debt to the Ex- 
chequer, and their ſ{uertics are to be ſued. Ofthe right of 
thoſe things which the Exchequer ſels by outcry, where he 
that offereth mot, carricth it away,and how the ſame may 
be revoked, unlefle all rights and ceremonies be folemnly 
performed therein. How things that are in Common be- 
tweene the Ecchequer and private mcn, may be fold, and 
that the Exchequer evict nothing that it hath once (old,for 
that, it were a thing againſt the dignity of the Exchequer, 
and would terrific private men for bargatni ng with ir. Of 
thoſe that have borrowed money out of the publick re- 


ceipts, 
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ceipts, and what penalty they incurre, 1t they repay it not 
x: their dayes covenanted, fomtimes the forfciture of foure 
double of that they have borrowed, !omtimes danger of life 
it ſelfe. That in caſes of penalties, the Exchequer be not 
preferred before tuch as the Oftcnder was truely indebted 
unto, but that they be firſt ſcrved, and then the Exchequer 
have onely that which is left, What uſurie the Exchequer 
may take, that is, for money lent,and not for ſuch ſummes 
as grow out of Muldts and Penalties. That ſuch ſentences 
that are given againſt the Exchequer, may be retracted 
within three years following, although ordinarily all other 
Sentences are irrevocable after ten dayes ; neither can be 
reformed after that time, cither by re{cript of the Prince, 
or by pretence of neiy prafe. Of the gads of ſuch as 
excheat, by reaſon they have made no Will , and of the 
gods of Incorporations, that is, of ſuch as dye without 
heires, that they come not to the common banke of the 
Citic, but that they excheat unto the Prince: Of Promoters, 
by whoſc informations any gods are confiſcate, either by 
reaſon of the gods themſelves,for that they are adulterine, 
or that they are prolubited to be exported or imported, or 
upon ſome other like cauſe, or by reaſon of the perfons that 
have offended, and crimes wherein they have offended;and 
their puniſhment, if they give 1n any wrong information, 
or other than ſuch as they are bound unto by vertue of 
their Office : and that they give no information in, but by 
adviſe of the Attourney of the Exchequer, and that they 
make no information againſt their Lord and Maſter, but in 
caſc of Treaſon. That it ſhall be lawtull fer no man to make 
{utc unto the Prince for theſe things that are confiſcated 
unto the Exchequer, asthoughit were more Honourable 
for the Prince to beſtow ſuch things on his Courtiers, 
than to keepe them to himſelte : and therefore, tuch as are 
the Princes Secretaries, his Maſters of Requeſts,and others 
that are of his remembrance, are forbidden to make any 
Atts, Inſtruments, or other writings hereof, unlefle the 
Prince of his owne motion, and atno other mans ſate, will 
F3 Or 
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3 3 A view of the (zvile 
or command the ſame : Ofſuch as put themſelves 1nto the 
Exchequer, upon any confeſſion made againſt themſelves : 
Of ſuch, ro whom the Prince joyntly hath given any farme 
or like thing , that where one of them dyeth withour an 
heire, the other may ſucceed him: Of Treaſure found, that 
the Exchequer be made acquainted with it ; and that if ir 
be found in a publick place, halfe goeth tothe Exchequer, 
the other to the finder : bur if it be in a private place, thes 
halfe to the Lord of the ſoyle, and rhe other to the hinder : 
Of proviſion for Corne, and ſuch other like : Of Tribute, 
which was an ordinary payment : Of impeſition and fu- 
per-impoſitions, which were payments laid uponthe ſub. 
jet above ordinarie taxe, for ſome preſent neceſſity, to 
which charges, the ordinary taxe duth not ſuffice ; which 
was not to be done, but upon grcat and urgent caute, by a 
Councell called together, and wirh the content of che fub- 
jet : Of Colleors of the Subſidies, and in what manner 
they are to be colleted and brought into the Exchequer, 
and of the puniſhment of thole that in the colleAton thc re- 
of extort more than is due : that it ſhall be Jawtfull to di- 
{train tor Tribute unpaid : that ſuch acquittances as the 
Exchequer ſhall deliver unto the accomprants, ſhall be 
their full and finall diſcharge : and that the Subſidic Bookes 
ſhalt every quarter be ſent up into the Exchequer with the 
account of the ColleAors, that thereby it may appear how 
much every man hath paid or owerh unto the Exchequer : 
and that nothing may be done for the grievance of the 
pore, or the favour of the rich : Of the Banke of accounts 
of yearly giftsthat commonly Subjes preſent unto the 
Prince at New-ycars-tide and otherwiſe, and that they be 
divided fromthe accounts of the Exchequer : That no man 
be freed trem the payment of Tribute : Of ſpending out 
ſuch ancient gain, and other like proviſton, as is laid up in 
the common ſtore-houſe, and making proviſion for a 
new, and compelling the ſubjects, ſuch as have plenty of 
ſuch grain, if it happen to be vinoed and multie, to buy the 
ſame, that the wholc loſle thereof may not Iyc upon the 
Ex- 
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Exchequer: W har penſion ſuch Mannors as the Prince hath 
given or relealed from payment of Subſidies ſhall give, and 
that no man be ſo hardy toleg ſuch a matter of the Prince, 
Icſt che revenues of the Exchequer be thereby diminiſhed: 
Ot Manners that have beene tranſlated from the payment 
of one kide of proviſion to an other, or that have beene 
inthcir taxation over-rated: Of Brafle that Minera!l Coun- 
tries are to yeeld, or money in licu thereof : Of Control- 
[crs, whoſe Office it was to caſt over again ſuch accounts 
as were brought into the Exchequer,or to examine them 
a-new, leſt perhaps, there might be an errour in them. 

And fo farre as concerning thoſe things which doe 2p- 
pertainto the account of the Exchequer, orthe patrimony 
thereot, or ſuch penfiuns or payments, as are due unto the 
faine. Now followeth the other part of this tenth Bake, 
which conteineth the burthens, duties, or offices impeſed 
on the ſubje by the Exchequer, and what excuſe the ſub- 
jet might alleage in this bchalte. 

Burthens or duties, were either perſonall, as places of 
Honour, which were not to be continued from the father 
to the childe ; or they be Patrimoniall, which are charged 
apon mens inhericance,cither for the good of the common- 
wealth, ortoenrich the Exchequer againſt dangers that are 
like to enſue: which are undertooke and performed either 
by thoſe which are of neceflity to obey that which is en- 
joyned them, or by thoſe which offer themſelves volun- 
tarily thereto, which feldome happeneth in patrimoniall 
charges: but in matters of Honour and perſonall ſervices, 
it many times comineth to paſſe, thet men excuſe notthem- 
ſelves from bearing of Offices, or doing of perſonall ſer- 
vices, although they have an immunitie from them, either 
by the grant of the Prince, ( which is to be underſtood of 
extraordinary ſervice only, and not of ordinary ) or by the 
benefit of the Law ; for by the Law men are many times 
upon juſt cauſes excuſed from Perſonall ſervices, fo it be 
not from ſuch ſervices as no man can excuie himſelfe 
from ; ſuch as are Poſtings and carriages, when the Prince 

paiteth 
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palſeth by, or the Tenure of his Inheritance doe lo require 

it, and the erecting and repatring of Bridges, Wayes and 

Wals, the proviſion and carriage of Corne, and other like 

kinds neceſſary for the maintenance of the Princes houſe. 

Men are excuſed either generally from all Kinds of feryj. 

ces, or particularly from ſome : as all Minors, ſpecially 

{uch as are Students in any famous Univerlity, whileſt they 

give themſelves there unto their booke, are excuſed from 

all Perſonall ſervices, but not from Patrimoniall ſervices; 

as alſo all old men of the age of ſeventy years and up- 

ward, all profefſours of Liberall Sciences, whereby the 

common-wealth is benefited , all profeſſors of Phylick, 

Grammar, Oratotie, or Philoſophic, fo they be allowed by 

the Magiſtrate and ſeven skilfull men, 1n the profeiſion 

+ pre nl; Whichthey make ſhew of, and be not Szpernmmerarii., or 

-mmunitatis  avove the number of thoſe that are to beallowed, in which 

-rexozativz number are neither * Poets nor F Auditors : they are alſo 

juvantur. Cod, excated, which upon juſt cauic are dilmiſſed, cither out of 

de Profeſo119. the Army, or out of the Schwles, either for lack of health, 

Y 4 nf tc. Orthattheyare ſo wounded, that they can neither {erve in 

pretation is WArre any longer, nor longer indure ſtudie, which are fo 

more mercifull to be underſtood , that they yeeld excuſe from Perſonall 

thanche Text. ſeryicesonely, and not from Prediall, 

_ : Thoſe things that yeeld excuſe in part, from Perſonall 

bocipſoquat fervicesare theſe ; the Renting of the Princes cuſtome, the 

Porte immunt- baſeneſſe of the perſons ate, not fit tobcar any Office of 

zatem non ha- Credit, infamie, baniſhment, anamotion from a mans place 

bent, nonquot and degree, teminine ſexc, whichare to undergoe ſuch Of- 

Spir = fices onely, as arc agreeable to their ſexe. Embaſlages im- 

mereantur; /e4 poſed upon any by the Prince and his Councell, which hath 

qusd lex defi- 4mmunitie alſo of two years after their returne, if the Em- 
7 5 of 

+ The Law hath it: Nor etian Calculatores : 1. 4. De Prof}. & Med.ltb.10, Cod. And 

#- de ©xcu : Tut. [Sm So jra Muſe va) tnuha meas (55s Slawmilcts hegnuey ery ery dL AE1T 5p 

Ynnay A&Y/891v &,1 TE au rarer; , wacere the Law expoundeth Calculatores by FRE 

2tczs, that is, ſaith Bri//on and the Glolle, Q1? Artem numerand: docent : anſwcerable to 

that which Cajacias hath noted our of the Aa712az4. Or ynileay nuds exdides vue, 

and then ic may be thought,tiar the Lav hecre meancth by Calalatores, thoſe that taught 

to caſt an Account, Ciphering-Maiters, bafſage 
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baſſage were into places beyond the ſea, or into any farre 
country,not if ic were into any country neere at hand. Skill 
inany manuall Art or Myſteries, to the intent that they may 
have both time to learne their Arts, and ſo become the skil- 
fuller in the ſame, and alſo have more alacrity to teach 0« 
thers in their Myſterie. That care be had, that ſuch bee 
choſen to office, that be of the worthier ſort for their ver- 
tueand place,and the richeſt for their ſtate : thatno man be 
choſen to office for envie, and if any be, and the ſame be 
proved, he that did chuſe him thereto 1s to be fined, and to 
pay the expences of the ſute, unleſſe he which is choſen die 
within a ſhort time after the choiſe, then his ſucceſſors are 
not bound thereto. Further, men are excuſed, if being in 
one Office, they are choſen unto an other, to the intent, 
they may the better execute and performe that office they 
have in hand : Such as are Remembrancers, which make 
Bookes of what 1s due to the Exchequer , and what is 
brought in, Auditors, receivers, Tellers, Granarers, 
Welghers, ſuch as weigh and try ſuch gold, as is brought 
and paid into the Exchequer;Collefors,that 1s, ſuch as ga- 
ther up the gold that is due in the Provinces to the Exches 
quer, and ſend the fame over into the Exchequer, who are 
inno caſe to hold the ſame longer in their hands than the 
Law allow=th them, much lefle to turne the ſame to their 
owne uſe, without great offence to the Prince and com- 
mon-wealth : the like is for a Crowne of gold, that 1s,” of 
ſuch gold that is put inCrownes, and offered to the Prince 
upon any publick gratulation, or any exployte that hath 
beene happily atchieved. 

Juſtices of Peace, which are diftributed by countries,for 
the more quiet and peaccable government of the ſame, 
whoſe care was to ſeeke out theeves and malefators, and 
to foreſee that the country-people did make no mutiny, by 
reaſon of the Taxes and Subſidies that were levied upon 
them : that for gold, there might be paid ſilver ; and again, 
ſilver for gold into the Exchequer, ſo that the value there- 
of were made cquall. Uſurers, although they have no poſ- 

G ſeſſions, 
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ſeſſions, yet-they arc no lefſe bound to all Patrimoniall or 
Prediall charges,than it themſelves had Lands and Heredi. 
taments, although, for their infarte, they are excluded 
f-om all Perſonall charges that are of credit. 


SET I. 4o 
The eArgument of the 11. Booke of the Code. 


T He eleventh Booke proceedeth 1n the enumeration of 

other vocations, that are exempted in perſonall ſervices 
of the common-wealth, beſides thoſe that have beene na. 
med in the tenth Booke : as Maſters of ſhips and Mariners, 
which ſerved to bring in any Merchandiſe or proviſion for 
the Princes houſhold, out of forreine Countries into the 
Princes ſtore-houſe ; yea,although they were private mens 
ſhips, which were imploycd tothat ſervice, fo that if a 
private mans ſhips were laden with any publick proviſion, 
there could not any other private burthen be impoſed up. 
on him : for that, if the ſhip periſh by ſhipwrack, by rea- 
ſon of the private burthen that is put therein above the 
publick charge, then he is to anſwer the loſſe thereof unto 
the Exchequer, otherwiſe than in the caſe of private men, 
who are themſclves to bear the loſſe of thoſe things which 
are exported or imported ; neither can they make gain of 
privat mens ſhipwrack,or of thoſe things whichare caſt out 
inco the ſea,to caſe the lading of the ſhip, but are bound to 
reſtore it to the owner, under pain of confiſcation of their 
gods by the Temporall Law, & excommunication of their 
perſons by the Ecclefiaſticall Magiſtrate. Adde to this, My- 
ners or Metallers, & the governour s of the ſame;gatherers 
of Maskles & other like ſhell-fiſh, with whole bloud, either 
Purple is made, or out of which Pearles are taken : which 
colour Princes onely might ule, as alſo velvet and cloth of 
gold; neither was it lawfull for any man(under the degree 
of the Prince) to wear the ſame, ſaving onely women in 
{ome ſort, for that ſuch ornaments are fitter for women 
than men. Joyne to thele Monetaries, which ſerved to 
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coyne money, W 2111-Mmen or Car-men,which with their 
owne cattell carried or conveyed things, which belonged 
to the Princes Treaſurie. The like priviledge had they 
which made Armour for the Princes Armorie, as Spears, 
Breſt-plates, Darts,and ſuch ke ; or made Bridles,Girdles 
ſtudded with pearle or precious ſtone unto the Court, for 
the Kings houſhold, who onely were allowed to wear the 
ſame. Such as had the care and government of any Cor. 
porations, as the Princes Bakers, Vintners, Paper-ſellers, 
Money-changers, profeſſours of Liberall Sciences, ſpeci- 
ally in Rome, and (onftantinople, which after the ſeate of 
the Empire was tranſlated thither, had all the priviledges 
of old Rome, laving the Eccleſiaſticall primacie, for which, 
notwithſtanding there was long diſſenſion betweene the 
two Cities, 

Next after Rom? and ('onſtantinople, * Berita a Chicfe 
Citie of Syrophanicia had great priviledges, for thefamous 
LUniverſitie which was in the ſame, and ſuch Provinces or 
Countries as ſerved the ſame, or any of them with yearly 
proviſion of Corne, Oyle, Beefe, Mutton, Porke, and ſuch 
other like vituall : which proviſion was tobe diſtributed 
among the poore and impotent of the cities, and not to be 
given to ſtout and valiant beggers, which are able to get 
their living with their owne hands, and therefore were to 
be compelled to worke. The Aldermen or Governours of 
Cities, for that they are imployed in matters of greater 
ſervices, yet none of them were to be called to any office 
before he had beene even with the common-wealth, if 
happely any of them were,in debt to1t ; neither were they 
or any of them excuſed more than from perſonall ſervices, 
but in prediall duties, they paid every oneaccording to his 
rate. But as for Enterlude-players and houſes of baudery, 
they had no exemption at all, but paid double charges to 
the reſt, OFHuſband-men, ſome are ſervants, as Copy- 
holders, others are free, as Free. holders, who notwith- 
ſtanding themſelves are, as it were, bound unto the ſoyle, 


and are rated in the Subſidie according to their Acres ; and 
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44 A view of the Civile 


if they have no Land, then according to the head or num: 
ber of their houſhold ; which notwithſtanding, at this day 
istaken away ; and theſe, as well pay rent to the owners of 
the ground ( vherein notwithſtanding, the Landlord can. 
not exad of them, or charge them above that which hath 
beene covenanted betweene them ) as Tribute, and Head. 
Glver to the common-wealth : for the declining of which, 
and avoiding of neceſſary ſervices of the common- wealth, 
as no man can put himſclte under the patronage of any 
Noble man, ſoalſo they cannot be called from this ſervice 
of the common-wealth,to any other, Country-men,ſuch as 
were addicted to the ground they tilled , although the 
ground were their owne, yet could they net fell it to any 
man, but to him that was of the mother-village wherein 
himſelfe was. A Mother-village was that, whence all the 
villages round about were derived, Although all ſuch huſ- 
bandmen as dwell in any village, are to pay Subſidie for” 
ſuch goods as they poſſeſſe, or ſuch lands as they hold ; yer 
one neighbour is not to be di{quieted or arreſted for an 0. 
ther mans due : for that it is a thing unlawfull to trouble 
one for another, or not toceſſe menindifterently, according: 
to the value of their lands, and the worth of their goods. 
And therefore, the Romans in rating of mattcrs of taxes, 


had firſt Ceſſers which rated men according to that which 


they thought their ſtate to be : then had they Levellers or 
Surveyors, who conſidered the rate. ſet downe, mended 
it, and made it even, caſing ſuch perſons or grounds as 
were over-rated, and charging more deepely {uch others 
2$ were overlightly taxed, procuring that ſuch grounds as 
were waſte and barren; ſhould be brought to tillage, and 
that the barren ſhould be joyned withthe fruirfull, that by 
ſuch meanes the Prince might receive ſubſidic out of both : 
March-grounds, and ſuch as lie ti the bounds of an y king. 
dome, ſerve for the maintenance of ſucti Garriſons as are 
there placed for the defence of the Marches , and ſuch as 
hold the faid lands, are to pay a yeerely proviſion or pen- 
fion for the ſame ; asalſo the Princes paſtures, woods, and 


forreſts, 


nn 
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foreſts, which are let our upona certain yeerely rent, ei- 
ther for a ccrtain time, or in fee tarme for ever, which in 
reſpe& they pay an ordinary payment to the Prince, either 
in money, Cr in provtiton, are diſcharged from 21] other or- 
dinary and extraordinary burthens.Publick things are thoſe 
which appertain to the Exchequer, or to the Church, 
which may in like ſort be rented outfor a ſeaſon, or for c- 
ver, asthe poſſeſſion of the Exchequer may, ſo it be done 
ro the certain benefit of the Church, and under ſuch ſolem- 
nities, 4s in this caſe are required, otherwiſe it cannot be 
Ict out but for 30. years, or for three lives. Fee-farme is, 
when landsand tenements, or other hereditaments, are ler 
out for ever, under a certain yearly rent,in reacknowledge- 
ment of the ſoyeraigntie thereof, NE {till to the farft 
Lord, whereby both the right and poſleſſion paſſeth to the 


former in fee. | 


SECES 
The Matter of the 12. Booke of the Code. 


He third and laſt of theſe Bookes, treateth of the ho<- 
nours that the Exchequer giveth ; of whichthe firſt and 
chicfeſt was the Pretorſhip, which anciently was a great: 
dignity, but after became an idle name onely, and a burthen 
to the Senators, as 1a which at their owne charges they 
were to ſet out playes and ſhewes, and gave umtothe Em- 
perour,in conſideration of his or their glebe land, a certain 
quantity of gold called e{urum grebale, or if they had no 
gicbe land, then offered they ro the Emperour an other 
peece of gold, called Folis aurea', both which afterward 
were taken away. Next was the Conſulſhip, which was 
not to be ſought by ambition, or by ſcattering money a- 
mong the people, but by cleere ſuffrages and deſert : After 
the Conſulſhip came in place the Conſtable, or Maſter of 
the Souldiers,and thoſe which were called Parricis,for that 
their fathers had beene Senators, whoſe place under ef#- 
guſt as was cquall tothe Conſuls, although they were in no 
G 3 office 


- — 


q og LS Fr pu __ _ V 64 — ed w —_— 
_ Z _ 
- 5 - —— he co" —— ww" by < ad "N - = 
$+ - 
M4 _ a - . Ll o . _ 2 m 
; _ | ” = - SD SY - 
IG, -. - = "=o" Rin SCE Zo on Son ul nn em _—— 
- Ah .p w 
” 
_ - — - ha CY —_ —_ 
” w_—_ - 


Liv, 1.Epiſt, 
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of Dole in his 
Hil. of Feru- 
falem called S. 


Peter Primi- 


cerrium Apoſ?o 


' lorum, 
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office and funion of the common-wealth ; andthe other is 
not ſo much an adminiſtration as a dignity, as the Senator. 


ſhip anciently was, into the which who that were admit. 


ted, were accounted as Parents to the Prince, and Fathers 
to their Countrey : Fourthly in place were the Princes 
Chamberlaines, who were adorned with ſundry privi. 
ledges, and had the title of honour : Fiftly followed the 
Treaſurer, who was Maſter of all the receipts and Treaſare 
of the Prince, publick or private, and of all ſuch officers as 
were underneath him: Then the Prenotary,chief Notary or 
Scribe of the Court, who was called Premiceriw, | Tothigs 
purpoſe note,that the Ancients for want of thoſe more pro. 
per materials, which Experience hath diſcovered to our 
times, were wont to write In waxen Tables, as may be ob. 
ſerved out of the Fwnicr Plinie in an Epiſtle to Tacitus. 
Note alſo, thatupon occaſion given for 1nrolling of their 
names, Who bare any office or dignity, the uſe was, to ſet 
the higheſt degrees i= prima eera, in the firſt place of the 
Table, from hence they were called Priemicerw : therefore 
hee that 1s chiefe of any dignity or oftice, may be called 
Premicerius,according to that of Phovorinus : Tewwic 
5 mparO mtu + xs, the firſt ofany * order : hence it 
1s, that we finde1n Codin, Primicerios Aule, Letornm, B a- 
rangorum, & c. and for this cauſe, the Law heere calleth the 
chiefe Notarie Primicerium. ] After him that was firſt 
Secretarie, there was an other, called Secxndocersrs, the ſe- 
cond Secretarie,and after them, other Clerks of the Coun- 
cell, who were not all in one degree, but ſome were firſt, 
ſome were ſecond, and ſo in order, as their perſon, place, 
and time did require : Over whom was the Maſter of the 
Rols, who now is called Chancellour, and ſuch as are of 
the Princes privie Councell, or Aſſeſſors of his privie con- 
{iltorie, wherein he heareth Embaſſages, and debateth the 
greateſt aftaires of the State, and other weightie matters. 
ThePrelident or Tribune of the Shavles, where young men 
were trayned up to feats of Armes, The Martials or Preſi- 
dents of Militarie affaires : the Phyſicians of the Princes 

body, 


and Eccleſiaſtical Law. 4 


body, Conſtantine in old time honoured with the title of 


Earlcs. as he did the reſt of his chiefe officers, but now they 
are without the dignitie of that title : The Earles of the 
Countries who governed the Provinces or Shires whereof 
thty were Earles : Profeſſors of Law, and other ſciences 
twentic years together, deſerved by the Law to be made 
Earles. The Porters of the Court, and the Princes watch, 
which watched nightly for the defence of his body, the 
guard or protectors of the Princes body, and their Cape 
tain, among Which were chicfe the Standerd-bearers, as in 
whom the Prince repoſed moſt truſt, and uſed them chiefly 
in all matters of danger. Next unto the Chancellour , or 
Maſter of the Rolls, were the Clerks, and others that ſer. 
ved in the Rolls,in which the decrees and reſcripts of the 
Prince, the Supplications of the ſubject, and the orders 
thereupon ſet downe are recorded, laid up,and kept,as the 
Rolls of Remembrances, of Epiſtles, Libels, Ordinances, 
Gifts given by the Prince, and ſuch like : beſides ſuch ag 
ſerve the Prince,not in matters of learning,or warre, or the 
pen, or other like places above-named , but in ations of 
the common- wealth, and in publick oftices either of peace 
or warre, and their Preſidents or Governours, among 
whom are Poſt maſters, to whom the care of the publick 
courle doth appertein : the Treaſurer of the Chamber, who 
haththe keeping of the privie purſe, and ſuch things as 
come to the Prince by the way of gift ; the Maſter of the 
horſe, his Queries and riders ; the yeoman of the Styrrop, 
and the Princes footmen ; the * Caſtellians or officers of 
the houſhold, which were part of the Princes family, ap- 
pointed for the inward ſervices of the Prince in the Court, 
as his Taſters, Buticrs, Wayters, Chamberers, and ſuch 
other, and their Governours, Harbingers, which upon 
remove provide for the Princes lodgings; all which had 


* They are cal- 
ledin the Title 
Caſtrenhani. 
Cod. De Caſt. 
& Miniſt. Itb, 
12. And theſe 
were Pars Rc 
212 familiz 
Seryitiis & Mt- 
nifteris Prins 


lundry priviledges and immunities, for that they were all cipis interiori- 


bus, in aula & 


caltris devora, ut Prxguſtatores, Pincernz, Veſiitores, Pittores, &c. Cujacus hic, & We- 


{enbec-in Occonom. Juris pg. 225, 


41ccounted 


| Schooles in 
the Code are 
Corpora five 
ordines othG@t- 
alium, hoc eſt, 
eorum qui mu- 
nere & ofhcio 
aliquo quod ad 
Principis Mini- 
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Concerning 
theſe, fee Pan- 
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then tenne 
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the Emperour 
maketh mentt- 
on of eleven. 
Cod, de Lo- 
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4.3 A view of the ( ivile 

accounted as Souldiers, as alſo the eleven f Scholes for 
Henchmen, wherein ſundry youthes, under maſters ap. 
pointed for that purpoſe, were trained up, ſome in learning, 
ſome other in Militarie diſcipline, that they might be made 
fit for the ſervice of the Prince and common- wealth, and 
had for their better education an 4a»»wal allowance of the 
Prince ; and from thence when they were ſufficiently in- 
ſtrated, or trayned up, were ſent out to ſuch ſervices ag 
they were fit for. 

Of ſuch as were attendants about the Prince, and were 
imploycd in his ſervice, the chicfeſt of all were the Sena- 
tors, and therefore are called inthe Law, the Companiong 
of the Prince , and have all the priviledges that Souldiers 
have : The ſecond order was of them that were Knight-ri- 
ders, which either did, or might ferve in warre ; In the 
third ranke were ſuch as were in dignity. All may be come 
pelled to ſerve 1n warre, which have neither juſt excuſe, 
nor exemption, nor have any leave of the Captain to be 
abſent, unleſſe they be Merchant men, or be indebted unto 
the common wealth, cr obnoxious to the Law, for any 
crime they have committed. | 

Under the title of Militarie diſcipline is declared, how 
men are to be trayned up to the knowledge of warre, what 
oath is tobe taken of ſuch as are preſt to be Souldiers, how 
they are to be diſtributed into bands, what uſe or benefit 
the common- wealth hath by them ; what is their office, 
and how they arc to be muſtered , or clſe tranſlated from 
one degree to an other, how they are robe judged, if they 
offend, what priviledges belong unto them;what ſtipend or 
wages is due unto them;as allowance of Corn, & the baking 
ofthe ſame 1nto bisket, which was a kind of bread twice ba- 
ked for the better durance of it, & the carriage thcrof from 
place to place, ſo often as they hapned to remove ; their li- 
very or apparell, & the times of the delivery of the ſame, 
or money in ſteed thereot ; lodging,and proviſion of ſalted 
mear the longer to endure : how long Souldiers may be ab- 
{ent from the campe, and who is to give them leave for ab- 


lence, 
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ſence,and what is the puniſhment of them,that without juſt 
cauſe be longer abſent from the Army,than they have leave. 

Of young ſouldicrs, and of their trayning up ; of old ſoul- 
diers, and of their priviledges: Proviſion for keeping fafc 
the Sea coaſt, and ordinary high wayes of the Countrie,that 
ſuch as journey may paſſe free without hurt or dammage : 

of runagates out of the Army, and ſuch as conceale them, 
and of either of their puniſhments : of the ſonnes of ſuch 
officers as have died in the warre, and of their preferment, 
if any be fitfor it, thatthey ſucceed in their fathers office, 

or rome : Of the Sergeant Major, the Clarke of the band, 
and other ſuch officers of the Campe,,andof their office,re- 
ward, and puniſhment : Of places diſpoſed of, for publick 
poaſts, and carriages in high beaten wayes, and other by- 
wayes on neceſſity, and how the ſame and the Cattle are to 
be uſed, that is, that they be not driven forward with ſtaves 
or clubs, bur with whips onely : and that no poaſt-horſe, 
or carriage be taken, but for publick ule of poalt- letters ; to 
whom they arc tobe granted, and for what time : Of the 
Apparitors, Sergeants, Sumners, or Baylifes : Of ſundry 
great officers, and of their Scribes, and Regiſters, and of 
their trials : Of the fees of Advocates, and of the extortion 
of Apparitors. And this is the ſumme of thoſe things which 
are ſpecially conteined in the Code, beſides other things 
which it hath, common with the Digeſt ; the knowledge 
whereof at this day,is not ſo neceflary for the Civilian(who 
in this age hath little uſe thereof ) as it is expedient for 
Councellours of State, and ſuch asare called to place in 
Court, who may there-our marke many things to dire 
them 1n their place, as the variety of thoſe things which are 
herein handled doth very well ſhew. 
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\ © hap A view of the Civile 
EH AP. UL 
SECT. rn. 


What the eAuthenticks are, and why they are ſo called. 


Hethird Volume of the Law iscalled the Anthen. 

ticks, of the Greek word «v2w7«y, either becauſe 

EW» they heveauthority in themſelves, as proceeding 

from the Emperors owne mouth, or that they are originals 
to other writings, that are tranſcribed out of them. 

The Authenticks therefore, arc a Volume of new Con. 
ſirutions,ſet out by F#{fim5an the Emperor,after the Code, 
and brought into the body of the Law under one Booke, 

In the Authenticks, is not that order obſerved im the dif- 
poſition of the Lawes, as is either inthe Digeſt, or the 
Code, but as occaſion was offered of any doubt, whereinthe 

ie L. Princes reſolution was neceflary to every thing, fo it is 
tine tranſlati, fer downe without any other methode or forme. 

Ou, for the The whole Volume is divided into * 9. Collations,Con- 
Greeke text ftitutions, or Sections ; and they again into 168. Novels, 
acknowledgerh which alſo are diſtributed intocertaine Chapters. 

mor this divii They were called F Novels, becauſe they were new 
on into Colla- : 

cions. Lawes, comparcd to the Lawes of the Digeſf, or the 
7 quod nove [[6- Code. 

me promulge- Oftheſe Conſtitutions, ſome were generall,and did con- 
_—_— po cerne all, who had like cauſe of doubt;ſome other were pri- 


—_— +. Yate, and did concerne only the place or perſons,they were 


teffioni : 1iang Writ for, which I will overpaſſe with flence. 


therefore the | 
Greeke calleth them vEdLPIS METE TOY Kwe : fo likewiſe the conſtirutions of the Empe. 
rours, which were newly publiſhed after the Bagg were called the Novels of Leo, Ni- 


. bephorm, Michael. &c. 


SECT: 3. 


ed 


and EcclefuaFlicall Law. $1 


x SEC I. *% 


The ſumme of the firſt (ollation. 


F the generall, the firſt title and firſt Novell of the firſt 
Collation is, that Heires, Feoffees, Executors, Admi- 
niſtrators, and their Succeſſors, ſhall fulf!lthe Will of the 
deceaſed, and within one yeare after his deceaſe, ſhall pay 
his Legacies and Bequeſts: and if they be once ſued for it, 
they ſhall forthwith pay that which is duc upon the Will, 
(deduRtng onely a fourth part, which'is due unto the heire 
by the Law Falcidia)or elte,to loſe fuch bequeſts,as them- 


ſelves have in the Will. 
That it ſhall not be lawfull for a Widow, comming to 


| a ſecond marriage, after her firſt husband is dead, to ſe- 


ueſter one of her children from the reſt, upon whom ſhee 
will beſtow ſuch things, as her firſt busband gave her be- 
fore marriage, but that the benefit thereof ſhall be common 
to them all : Neither that ſhee convey it over to her ſecond 
husband, or his children, and ſo defraud her firſt husbands 
children. And that a man in like ſort ſurviving-his wife, 
ſhall doe the like toward his firſt wives children, as con- 
cory ſuch Dowry as the firſt wife brought to her hu 

and, 

Of Suerties and Warranties,that the Creditors ſhall firſt 
ſue their Debtors, and take execution againſt their gods, 
and finding them not payable, ſhall thentake their remedy 
againſt the Suerties. 

Of Monkes, that they build no Monaſteries, but with 
the leave of the Biſhop, who is there with prayer to * lay 
the firſt ſtone : And that the Biſhop ſhall appoint ſuch an 
Abbot over the Monkes, as in vertue and in merit excels 
the reſt : And beſides of their habit, converſation, profeſſi- 
ons, and change of life, and who is to ſucceed them in their 
gods and inheritance. 

Of Biſhops and Clerks, that is, that Biſhops and Clerks 
be of gad fame,of competent learning, andage, and that 

mm , they 


Burt the Emp e- 
rour maketh 

no mention of 
this Rite; for 
thus ſaith the 
Law : None 
ſhall preſume 
ro eret a 
(Church or) 
Monaſecie,til 
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52 A view of the ( ivile 
che Biſhop of they be ordeined and promoted without Simonie, or bribe- 
theplace, belo- rjc, or the injury of the preſent [ncumbent : And that there 


ved of God, h.fetnumber of Clerkes in every Church,leſt the Church 
having beene p 


made acquain- and Pariſhioners thereby be over-charged. 

ted with it, 

ſhall come, and lift up his hands to heaven. and confecrare the place to God by prayer ; 
TnZaunyCr y cum T0 © AUETREZS CU AGOALY at THE Lets ( zu Je + apogxwynTey x, n- 
wuoy Gyms gaveysy : and there erectihe Symboie ot our S .lvation, wee meaur, the venera- 
ble and truely pretious Rood. In Auth, De Monach, S Illudigitur.Colt. 1, Sce allo No- 
vell. 122, &131, Andthe like is commanded in the Gagne . Tov 5 cixodoyurry Berous- 
voy Movaciewy men dA fy dtiv gan 4 emartomy X may. ETavegmyoy: Yet that this 
Ceremony of laying the firlt ſtone, hath beene of ancient uſe 'in the Greeke Church, 


| May be obſerved out of their Euchologue, where it 15 Caid, that the Biſhop, after ſome 


other Rites performed, ctis &y Td 767% © @_ To 20 Ty YVou Wes WINASWDY Ayes 
Thy UV Xz 4T TH £Uiv mes STIAUG1U, 6472 AaCwv eva Kot) Aly x) pn Ac aw 
exvegy, ewT2s THIS id) aus evo} TISHOW 27 0Y TH) FELENN, AV Yep. ENEUEALOTED UT HY, 
&c- if, £TWs 01 TEXVITW © olxodbung donor : ſtanding in the place where the holy 
Altar hall be ſer, faith a prayer, which beinz ended, he giveth the Ite Miſ/2e/#, 2nd then 
taketh up one of the ſtones, and having cut a Croffe upon it, himſelfe with his owne 
hands layeth it upon the Ground-worke, then hee pronouncerh the ESeueAlweny & VT}, 
&c. and {a the work-men begin the building. That which followeth in the Euchologue, 
diſcovereth the forme and manner of ſerting up the Crucifixe, which che Lavv calleth 
exvegriaiey : the Reader may (ee «5 @vaA. pat, of the Euchologue, The like 
Ceremonies are uſed in the Latine Church at this day, as may bee ſeene 1n thei 
Pontificale, page the 2.81, cf char which Clement the 8. fer out at Rome, in the yeare 


1565. 
SECT. 3. 
What it contemned in the ſecond ( ollation. 


Tz ſecond Collation treateth of the Churches State, 
that the lands of the Church be netther fold, aliencd, 
nor changed away, ( but upon neceſlity, or that they be let 
to farme for atime, or upon other juſt cauſe) nonot with 
the Prince himſelte, unlefle the change be as good, or better, 
than that which hee recciverh from the Church : and if any 
man preſume contrary to this forme , to change with the 
Church, hee ſhall loſe both the thing he changed, and the 
thing he would have changed for it,and both of them ſhall 
remaine inthe right of the Church : And that no man give 
or change a barren peece of ground with the Church. 


T hat 
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That Judges and Rulers of Provinces bee made with- 
out gifts: of their office, power, authoritte, and ſtipend, 
and that they ſweare, they ſhall to ſincerely and uprightly 
execute their office, as knowing they ſhall give an account 
thereof te 0d and the King ; which oath they ſhall un- 
dergoe befor.the Biſhop of the place, andthe chiefe men of 
that Province,whither they are {ent to be Judges or Gover= 


nours. 
Of the Maſters of Requeſts, and their office, which offer 


to the Prince ſurers Petitions, and report them back from 
the Prince unto the Judges. 

Of wicked and ince{tuous Marriages, and that ſuch as 
marrie within thoſe degrees, forfeit all that they have un- 
co the Exchequer, for that when they might make lawfull 
marriages , they rather chuſe to make unlawfull mwarri- 


agcs. 


SECT..&4 
The eArgument of the third Collation. 


'J He third Collation conteineth matter againſt Bawdes, 

that they be nor ſuffered in any place of the Roman Em- 
pire, that being once warned to forbeare their wicked pro- 
feſlion, if they offend therein again, they die the death there- 
tore. If any man let any houſe roa bawd, knowing him to 
be a bawd, that he ſhall forfeit * x.1i. to the Prince, and his 
houſe ſhall be in danger to be confiſcated. 


* Sciat te de- 
cem librarum 


Of Mators and Governors of Cities, that ſuch be choſen #7? /u3tiere 


that be honeſt people, and men of credit, and that no man of 
the Citie being thereto chofen,refute the ſame,and that ſuch 
aS are thereto cholen,ſhall fweare they will proceede in eve- 
ry matter,according to Law and Conſcicnce. 

Thar there be a certaine number of Clerkes1n every 
Church,and that it be neither diminiſhed, nor increaſed,and 
therefore that there be a tranſlation of thoſe that abound in 
one Church, 1ato an other Church that wanteth. 

The precepts which Princes gave to Rulers of Provine 

H 3 Ces, 


peram, & ar- 


ca 1p/am pert- 
clitaturum ha- 
bitgttonem, [nt 
Auth. De Le- 
NOntbus. S San 
cIm«s, Colt, 2. 
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54 A rview of the ( rvile 
ces,were theſe in effe&:that wheras themſelves were freely 
clioſen thereunro,they ſhould indue ſort and order goe into 
their Provinces, that they ſhould keepe their hands pure 
from bribes, that they ſhould carefully lake unto the Reve, 
nues of the Exchequer, and the peace and quiet eſtate of the 
Province, repreſſe outrages and rebellions, - procure that 
cauſes be ended with all indifterencie,and ordinary charges; 
to foreſee, that neither themſclves,nor any of their officers, 
or under miniſters, doe injurie to the people, and fo thoſe 
that ought to helpe them, ſhould hurt them : To provide 
that the people want not neceſſary ſuſtenance, and keepe the 
Walls of the Citie in reparation: that they puniſh offences 
according to the Law, without reſpe& to any mans privi- 
ledge, neither admit any excuſe in the examining or corre. 
Ring of the tame, ſave innocencie onely : that they keepe 
their Officers in order : that they admit to their Counſell 
{uch asarc good men, & are mildetowards ſuch as are god, 
and ſharpe xowards ſuchas are cevill : that they afford nor 
ProteQions toevery man, neither to any one longer then 
itis firand convenient it ſhould be : that where they re. 
move, they vexe not the Countrey-men with more carria- 
ges then 1s needfull : that they ſuffer not Churches, and o- 
ther like holy places, to be a Santuarie to murtherers, and 
other ſuch like wicked men : that they ſuffer not Lands to 
be ſold without fine made to the Exchequer : that they re- 
gard not Letters or reſcripts, contrary to Law, and againſt 
the weale publick, unleſſe they be teconded: that they ſuf- 
fer not the Province to be difquieted under pretence of Re- 
ligion, hereſie, or ſchiſme, bur if there be any Canonicall or 
ordinary thing to be done, they adviſe thereabout with the 
* Auxilie>un- * Biſhop : that they doe not confiſcate the goods of ſuch as 
rur autem 119! condemned : that they patronize no man unjuſtly : that 
«d boc ettam : 
eo enabiles NO Man ſet his Armes or Cogniſance upon an other mans 
Ecclefiarwn de- Lands: neither that any carrie any weapon, unlcflc he be a 
fenſores De Souldier. - 
Mand. Frincip. © What is an hereditary portion, and how children are 


> nappy ewem to fucceed : of ſuch as deny their owne hand-wrirting, and 
PMtCis, | : mo 


and Fcclefraſticall Law. 55 
* Condemiidit- 


* how they are tobe puniſhed, as well in perſonall as in reall ye adver/z 
aRions : and that ſuch deniers after their deniall be not ad= eun duplicen: 
mitted co other exceptions : and che taking away the thing *? ##794ue ca/u 


l as ; fiert [ancimas. 
in controverſie from him, which denied the true owner to +, + Plane, ws 


be Lord thereof. ſemiſſ. $ Stu- 


dium verg, 
SE C Ip. Fo 
What u comprebeuded inthe fourth ( olfation. 


T2 fourth Collation hangdleth matters of Marriage,and 
that marriage is made onely by conſent, withour cither 
lying together, or inſtruments of dowrie : Of women that 
marrie againe within the yeare of mourning,which by Law 
in ſundry ſorts was puniſhed, for confuſion of their iſſue : 
that there be an cquall proportion in the Dowrie, and the 


Joynture : Of Divorce and ſeparation of marriages, and for 


whar cauſes, by conſent, for impotencie, for adulteric : and 
that Noble women, which after the death of their firſt huſ- 
band, being noble perſonages, marry to inferiour men, ſhall 
loſe the dignity of their firft husband, and follow the con- 
dition of their ſecond husband. ft Nth:! ampli- 
Of Appeales, and within what time a man may appeale, pad. +-2 fut- | 
and from whom, and to whom the appeale is to be made. fngulo (ot : "i 
That none which lends money to a husband-man, take anman pre- 
hisland to morgage, and F how much uſury-money a man /fare. Nequia 
may take of a husbandman. 1604 Agricot. 
Of her that was brought to bed theeleventh moneth,af- * 2 
ter her husbands deceaſe, and that ſuch as are borre in the The Glofſe 
beginniug of the ſame moneth, are to be accotinted for le. *</2*<t? 3 mar- 
gitimate, but tuch as are borne inthe end thereof, are to be —_—_ —_— 
holden for baſtards. LL A 
that was delivered of a childe the 14. moneth after her husbands gs war's. 
© 1e good repute Which was generally conceived of this wamans continencie, prevailed 
ſo much agaunft the letrer of the Law, that the revercnd Judges awarded the cale of child- 
vurth to be cxtraordinary . the woman to be chaſte, and the childe legitimace : Huec ramen 
33 exemplum trahi ſac:{e non oportet, as the Glolle there concludeth. 


Of 


* - 40278 v2, "Fot = 
7! Chartam 
puran. 
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Of inftruments and their credit, and that in every inſtru. 
ment there be Protocols left, that is, ſignesand notes of the 
time when (ſuch a contrat was made, and who was notarie 


and witneſſes to the fame, and that after it be written faire, 
and ingrofſed in a lidger or faire * mwndum Booke 


SECT. 6. 
What us compriſed in th: fifth Collaton. 


TJ He fifth Collation forbiddeth the alienation or ſelling a- 

way of the immoveable poſſeſſions of the Church, un- 
lefſe it be done under certaine ſolemnities, and then onely 
when the moveable gods are not ſufficient to pay the debts 
of the Church or holy place. 

Further, 1t provideth that the name of the Prince for the 
time being, be put in all inſtruments, and the day and yeare 
when the inſtrument was made. 

That the Oath of the deceaſed, as concerning the quanti- 
tie of his gads, ſo farre as it toucheth the diviſion of the 
{ame among his children, be holden for gad, but that it be 
in no fort prejudiciall tothe creditors. 

Of women tumblers, and ſuch other of like ſort, which 


- with the feats of their body, maintaine themſelves, that no 


oath or ſuertic be taken of them, that will not leave that 
kind of life, fince ſuch oath is againſt gad manners, and is 
of no value in Law. 

That ſuch gifts as are given by private men to their 
Prince, need no record, but are god without enrolling of 
them; and inlike fort ſuch things as are given by the Prin- 
ccs to private men. 

That no perſon,thing,or gold of an other man be areſted 
for an other mans debt, which they now call repriſals, and 
that he which 1s hurt by ſuch repriſals, ſhall recover the 
foure double of the damages thar he hath ſuffered thereby, 
and that one man be not beaten or ſtrickenfor another. 

That he that cals a man intolaw out of his Territorie,or 
Province where he dwelleth, ſhall enter caution, if he ob- 


cemg 


« * oft 
7-- ax. 2 OP) 
Me ned es > 
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tcinenot in the ſure againſt him, hee ſhall pay him ſo much 
as the Judge of the Court ſhall condemne him in. And that 
he who hath given his oath in Judgement, ſhall pay the 
whole coſts of the ſure, bur after ſhall be admitted to pro- 
ſecute the ſame it he will, fo that he put in ſuertics to per=- 
forme It. 

That ſach women as are unindowed ſhall have the fourth 
part of their husbands ſubſtance, after his death, and in like 
fort the man in the womans,if the man or woman that ſur- 
viveth be pare. 

That Churches or Religious perſons may change grounds 
one with an other : for that one priviledged perſons right 
ceaſeth againſt an other, that is in like ſort priviledged. 

That ſuch changes of Mannors, Lands, Tenements, and 
Hereditaments,as are made by Church-mcn to the Prince, 
be not fained matters, and ſo by the Prince come to other 
inens hands, who have ſet on the Prince to make this change, 
and that the change be made to the Princes houſe onely,and 
if the Prince, after convey or confer the ſame upon any pri- 
vate man, it ſhall be lawtull fer the Church to reenter upon 
the ſame again, and to repoſleſle it as in her former right. 

That in greater Churches, Clerks may pay ſomething 
for their firſt admittance, but in lefſer Churches it is not 
lawfull. 

That ſuch as build, found, orendow Churches { which 
muſt goe before the reſt ) doe the ſame by the authoritie of 
the Biſhop;and that ſuch as are called Patrons, may preſent 
their Clerks unto the Biſhop,but that they cannot make or 
ordaine Clerks thereinthemſelves. | 

That the ſacred myſteries or miniſteries be not done in 
private houſes, bur bee celebrated in publick places, leſt 
thereby things be done contrary to the;Catholick and Apo- 
ſtolick faith;unleſle they call co the celebrating of the ſame, 
ſuch Clerks,of whoſe faith & conformutie there is nodoubr 
made,or thoſe who are deputed thereto by the god will of 
the Biſhop. But places to pray in, every man may have in 
his owne houſe ; if any thing be done tothe contrary, 


the 
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the houſe wherein theſe things arc done, ſhall be confiſca. 
red, and themſelves ſhall be puniſhed ar the diſcretion of 
: rene Prince. 

That neither ſach as be dead, nor the Corſe or Funeral! 
of them be injured by the creditors, bur that they be buried 
it) Peace. 

That womens Joyntures be not ſold, or made away, no 
not even With their owne conſent. 

In what place, number,torme, maner, and order the Prin. 
ces Councell is to fit, and come together. 

That hee that is convented in judgement, if hee wilfully 
abſent himſelfe, may be condemned after iflue is joynecd. 

That no man build a Chappell or Oratorie in his houſe, 
without the leave of the Biſhop, and before hee contecrate 
the place by prayer, and ſet up the Crofle there, and make 
Proceſſion in the place ; and that betore he build it, he allot 
out lands neceſſaric for the maintenance of the fame, and 
thoſe that ſhall attend on Gods ſervice 1n the place: and that 
Biſhops be not non-reſidents 1n their Churches. 

Thar all obey the ——_— whether the cauſe bee 
Civile or Criminall they judge in ; and that the cauſes be 
examined before them without reſpc& of perſons, and in 
what fort the Proces is to be framed againſt ſuch as be pre- 
ſcat, and how againſt thoſe that be abſent. 
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SECT. 7. 
What « the matter of the ſixih Collation. 


TJ He ſixth Collation ſheweth, by what meanes children 
illegitimate, may be made legitimate, that is, eicher by 
the Princes diſpenſation, or by the fathers Teſtament, or by 
making inſtruments of marriage berweene the Mother and 
Father of the children, fo that the Mother dic not before the 
perfecting of them, or that ſhee live riotouſiy with other 

me<n, and 1o make her ſelte unworthy to bea wife. 
That Noble perſonages marric not without inſtruments 
of Dowric, and ſuch other ſolcmnities as are uſuall in this 
bchalte, 
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»chalfe, that is, that thcy profeſſe the ſame before the Bi- 
ſhop, or miniſter of the place, and three or foure witneſſes 
a the leaſt, and that a remembrance thereof be left in wri- 
ting, and kept with the Monuments of the Church ; but 
that it ſhall not be needfull for meaner perſons to obſerve 
che former {olemnities» 

That ſuch as were indebted to the Teſtator, or they to 
whom the Teſtator was indebted, bee not lett Tutors or 
Guardians to their children ; that if any ſuch be appointed 
a Tutor,a Curator be joyned to him to have an overſight of 
his dealing:that Tutors or Curators are not bound by Law 
to let our the Minors money, but if they doe, the intereſt 
{hall be the Minors;aud the Tutor ſhall have every year two 
moneths to finde out ſufficient men, to whom he may let 
the money out to hyer, for that it 1s ler outar his pervl : that 
if che Minors ſtate be great, fo that there will be a yearely 
profit above his finding, the Tutor (hall lay up the reſidue 


* Thectimeof 
Blalphemy vas 
lo odious to 
che Emperour, 
that he thought 
God would ne- 
ver lufter a blaſ- 
phemer to goe 
ugpunithed ; & 
for fins of this 
nature ., faith 
heghe worlds 
vitited with fa + 
mines, plagues, 
and pettuſences: 
therefore the 
L:w heere pro- 
videth , thar 2 
blaſplemer 
th'11l undergoe 


tor a ſtock againſt he comes to age,or buy land therewith, if ultinan {up- 


he can finde out a god bargaine,and a {ure title : but if the 
childes portion be {mall,ſo that it willnot find him, then the 
Tutor or Curatot ſhall diſpoſe of the Minors ſtate, as hee 
would dilpoſe ofhis owne, to which alſo hee is bound by 
oath. 

How ſuch iaſtrumentsas are inrolled before Judges, cor. 
cerning matters of borrowing and lending and tuch like 
may have credit : how men may fately bargain cither with 
writing or without writing,it themiclves be ignorant men; 
and of the compariſon of Letters,and what credit there isto 
be given to an inſtrument, when the writings and witneſſes 
doe varic among them'clves. 

Of unchaſte people,and ſuch as riot againſt nature, whoſe 
puniſhment 1s death. 

Of (uch as deſpitefuliy, on every light trifle, fiveare by 
God, and * blaſpheme his holy name, againſt whom alto is 
provided the (ſentence of death, 


Pitotum, 


If thou meetett 
(laich Chry/6- 
{tome ) a man 
blaipheming, 
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That the Jaſtices of Peacc,or other Officers to that pur. 24g. 469. edw, 
poſe appointed, ſpeedily diſpatch the bufinziſe of thoſe 52+: 
1 2 which 
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which are of their Juriſdiftion : that ſuch as come as ſtran. 
gers and forreiners out of other countries, having no juſt 
cauſe of their comming, be ſent back againe with their ſub. 
ance, to ſuch places as they came from z but if they be 
idle vagabonds and rogues, or other hike valiant beggers, 
they either drive them out of the place, or compcll them to 
labour : yetevermore having regard to provide for (uch as 
arc honeſt, poore,old,fick, or impotent. 

That Clerks be firſt convened before their Ordinarie, 
and that the Ordinarie doe ſpeedily end the matter , thar 
they may not be long abſent from their benefices : and that 

. they be nor drawne before temporal] Judges,unlcfle the na- 
cure of the cauſe doe ſo require ir, as that it be a meere ci- 
vile cauſe, or a criminall cauſe, belonging wholly to the 
Temporalt court ; wherein, if a Clerke ſhall be found guil- 
ty, he ſhall firſt be deprived from his miniſteric, and then 
ſhall be delivered over into the Secular hands : bur if the 
crime be ſolely Eccleſiaſticall, the Biſhop alone ſhall take 
knowledge thereof, and puniſh it according as the Canons 
doe require. 

That where one diecth without iſſue, leaving behind him 
brethren of the whole bloud,& brethren of the halfe bloud; 
the brethren of the whole bloud have the preheminence in 
the lands and gods of the deceafed, before the brethten of 
the halfe bloud, whether they be of the fathers ſide, or the 
mothers {tde. 

That no man make Armour, or {cel} it, without the Prin- 

'  cesleave, unleiſe they be knives or other ſuch like ſmall 
Wcapons. 


SECT. e. 
What i the matter of the ſeventh {ollation. 


Hat profe by witneſſes was deviſed to that cnd, that 
the truth ſhould not be concealed ; and yet all ace nor fic 
to be witneſſes, bur ſuch alone as are of honelt name and 
fame;and are without all (uſpition of love,hatred,or corrup- 
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tion; and chat their difpoſitions be put in writing, thac 
zfer lie witnefles be publiſhed , and their depoſictons be 
k.nowne , there be no more produQion of witneſſes, un- 
eſſe the partie ſweare thofe prevfes came a new unto his 
knowledge. 

If Parents gtve profuſely to one of their children , the 
other notwithſtanding,ſhall have their lawfull portions,un- 
kife they be proved to be unkinde towards their parents. 

That women, albeit they be debtors or creditors,may be 
Tatorsor Curators to their children ; and that there is not 
an oath to be exacted of them that they will not marry a- 
eaine, ſorhat they renounce their privitedge granted unto 
them per S enaties conſultum Velletan: and performe all other 
things, as other Tutors doe. 

That Governours of Provinces are not to leave their 
charges,before they are called from thence by the Prince,o- 
therwtle they incurre the danger of Treaſon. 

That womens Dowrics have a privHedge before all other 
kinds of debt ; that what Dowric a woman had in her firſt 
marriage, ſhee ſhall have the ſame in her ſecond marriage, 
neither ſhall ir be lawfull for her father to diminiſh it, it it 
returne againe unto his hand. 

That a man ſhall not have the propertic of his wives dow- 
rie,neither a woman the property ot that which is given her 
before marriage, but the property of either of them ſhall 
come unto their children, yea though they marry not again. 


SEC 
What 1 compriſed mm the eigth Collation. 
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V Ils or Teſtaments, made in the behoofe of children, 

V {tand geod, howſoever imperteRt otherwiſe they De Te/«- 
are, but they are not avalleable for ſtrangers ( bur ſtrangers ment. erfet?. 
arc they which arc not children ) neither mattererthrit whe- S N05 igts7 
ther the Willor Teſtament be writ by the fathers hand on- 

ly,or by ſome other body by his appointment;and asthe fa- 

ther divideth the gads among the children, fo they are to 

have their parts, l3 Ot 


De hered. ab 
inteſlat. S St 
q1WM4 auten, 
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Of Hercticks, and that ſuch arc Hereticks, which doe re. 
fuſe to receive the holy Communion at the Miniſters hang, 
1n the Catholick Church : That Hereticks are not to be ad. 
mitted to rames and places of honour, and that women. 
Hereticks may not have (ſuch priviledge as other women 
have intheir Dowrles. 

That is called marriners uſurie, that 1s wont to be lent to 
Marriners, or Mercbant-men, ſpeclally fuchas trade by (ea; 
which kind of lending, the Law calleth paſſage- money, in 
which kinde of uſury, a man cannot goe beyond the 1co, 
part, 

That Churches enjoy a 100. yards preſcription. 

That fuch thingsas arc litigious,during the controverlie, 
are not to be fold away. A litigious thing,ts that which is 1n 
(ute betweene the plaintite and detendant. 

That while the ſute dependeth, there be no Letters oc 
Edie procured from the Prince concerning the caufe in 
queſtion,bur that the cauſe be decided according to the ge- 
ncrall Lawes 1n ule. 

That in Divorces, the children be brought up with the 
1nnocent partie, ibut at the charges of the nocent ; and that 


Divorces be not admitted , but upon caules in Law cx- 


prefled. | 

That no woman, whoſe husband is in warfare, or other- 
wiſe abſent, ſhall marric againe, betore ſhe have certaine in- 
tclligence of the death of her former husband, cithcr from 
the Captain under whom he ſerved,or from the Governour 
of the place where he died; and if any woman marry again 
without ſuch certaine intelligence, how long ſoever other- 
wiſc her husband be abſent from her,both ſhee and he who 
married her, ſhall be puniſhed as adultercrs ; aad if her tor- 
mer husband after ſuch marriage, returne back againe, ſhec 
ſhall recurne againe to her former husband, if hee will re- 
ccive her, otherwiſe ſhee ſhall live apart from them both. 

It any man beat his wife for any other cauſc, than tor 
which he may be juſtly ſeveredor divorced from her, hee 
ſhall for ſuch injuric be puniſhed. 


If 
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If any man conceive a jealouſie againft his wife, as that 
ſhe uſeth any other man more familiarly than is meete ſhee 
ſhould, lct him three ſeverall times admoniſh him thereof, 
before three honeſt and ſubſtantiall men;and ifafter ſuch ad- 
monition he be found ro commune with her,let him be ac- 
cuſed of adultery before ſuch a Judge, who hath authority 
ro correc (uch oftences. | 


SB CF, 
What ts the matter of the ninth ( oflation, 


Heninth and laſt Collation conteineth matter of ſucceſſi- 

on in gods, that as long as there be any Deſcendent, ei- 
ther Male or Female, folong neither any Aſcendent,or any 
Collaterall can ſucceed;and that if there be no Deſcendent, 
then the Aſcendent be preferred before the Collateral,unles 
they be brethren or liſters of the whole blood, who are to 
ſucceed together with the Aſcendent ; but in Aſcendents, 
thoſe are firſt called which are in thenext degree to the de- 
ceaſed, then after thoſe which are in a more remote degree: 
that in Collatcrals all be equally admitted, which are in the 
ſame degree, and of the ſame Parents, whether they be male 
or female. 

That the lands of any Church, Hoſpitall, or other like 
Religious place, be not fold,aliened,or changed,unleſle it be 
to the Princes houſe, or to, or with an other like Religious 
place, and that in cquall godneffe and quantitie, or that it 
de for the redemprion of Prifoners: and that they be not ler 
out to any private man more tnan for 3O. years, Or 3. lives, 
unlcffe either the houſes be fo rutnated, that they cannot be 
repaired wichout great charges of the Church, or other re- 
ligious houſes, or that ir be overcharged with any debt or 
durics belonging to the Exchequer,aud thereby there com- 
meth {mall revenue to the Church,or Religious place there- 
out ; incvery of which caſes 1t 1s Jawtull co let our the ſame 
for ever, reſerving a yearly competent rent, and other ac- 
knowledgement of other ſoveraignty therein. 


That 
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That the holy veſſels of the Church be not ſold away,un. 
lefſe it befor the ranſoming of Priſoners,or that the Church 
be in debt;in which caſe,if they have more holy veſſcls than 
are neceſſary for the ſervice of the Church, they may (ell 
thoſe which are ſuperfluous to any other Church that nee. 
deth them, or otherwiſe diſpoſe of them at their pleaſure 
forthe benefit of the Church, or other holy place whoſe they 
are. 

Where Uuric in proceſlec of time doth double the prin- 
cipall, there Uſurie for the time tocomedoth ceale, and 
thoſe particular payments which afterwards doe follow are 
reckoned in the principall. 

W hat kinde of men are to be choſen Biſhops, ſuch as are 
ſound in faith, of honeſt life and converſation, and are lcar- 
ned, that ſuch aschuſe them, ſweare before the choyce,they 
ſhall neither chuſe any tor any reward, promiſe, fricndſhip, 
or any other ſiniſter cauſe whatfoever, but for his worthi- 
nefle and gaod parts onely. 

That none be ordeined by Symonie, and if there be,that 
both the giver, taker, and mediator thereof be puniſh-d ac- 
_ cording to the Eccleſiaſticall Lawes, and they all made un- 
be wag to hold or enjoy any Ecclefiaſticall living herc- 
after. 

That if any at the time of any Biſhops eleion,obje any 
thing againſt him that is to be elected, theeleRion be ſtaid, 
till provfe be made of that which 1s objeRted by the adver- 
ſaric againſt the partic cleted, ſothat he prove the ſame 
within three Moneths; and if any proceeding be tothe con- 
{cration of the ſame Biſhop in the meane time, it is void. 

That the Biſhop after he is ordeined, may with out any 
danger of Law, give or conſecratc his goods to the uſe of 
the Church,where he is made Biſhop, and that he may give 
ſuch fees as are due to the eleFors by law or cuſtome. 

That Clerks be not compelled toundergoe perſonall fun- 
Rions, and ſervices of the common-wealth, and that they 
bulie not themſelves in ſecular affaires, and ſo thereby be 
drawn from their ſpirituall fantion. 


That 
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That Biſhops for no matter or cauſe be drawne before 
a temporall Judge, wichourt the Kings ſpeciall commande- 
ment, and it any Judge preſume to call any without tuch 
ſpcciall warrant, the ſame is toloſe his office, and to be ba» 
niſhcd therefore. 

That no Biſhop abſent himſelte from his Dioces with- 
out urgent occalion,or that he be ſent for by the Prince,and 
if any doe abſent himſclfe above one yeare,that he ſhall lack 
the profit of his Biſhoprick,and be depoſed from the ſame, 
if he returne not againe within a competent time appointed 
for the ſame. 

What maner of mcn are to be made Clerks, (uch as are 
lcarned,and are cf gd Religion, of honeſt life and conver- 
ſation, andare free trom ſufpition of incontinencie: that no 
Miniſter be leflerhan 35. ycarcs of age, and that no Deacon 
or Subdeacon bes under 25. that all Clerks and Miniſters be 
crdeined treely. 

It any build a Church, and indow the ſame, that he may 
preſent a Clerk thereto, fo that he be worthy to be admitted 
thereto: but it he preſent an unworthy man, then 1t apper- 
teincth tothe Biſhop to place a worthy man therein. | 

IFany Clerke be convicted to have fworne falſely, hee is 
to be deprived of-his office, and further to be puniſhed at 
the diſcretion of the Biſhop. 

That Clerks be convented before their owne Biſhops, 
and if the partics litigant ſtand rothe Biſhops order, the Ci- 
vile Judge ſhall put it in execution : but if they agree not 
upon the judgement, then the Civile Judge is to examine 
TX, and cither to confirme or infirme the Biſhops order, and 
it he confirme it, then the order to ſtand, and if nor, then 
the party grieved to appeale. 

|f the cauſe be criminall, aid the Biſhop finde the party 
guiltie,then the Biſhop is to degrade him, and afrer to give 

1m over to the ſccular power : the like courſe 1s to be 
held, if the cauſe be firſt examined before the temporall 
\udge, and the partic found guiltic, for then hee ſhall be 


fent ro the Biſhop to be deprived , and atter againe ſhall 
be 
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be delivered to the ſecular powers to be puniſhed. 

That Biſhops be convented before their Metropolitans. 

That {uch as in Service time do abutle, or 1njure the Bj. 
ſhop, or any Cleark ta the Church, being at divine ſervice, 
be whipr , and ſent into baniſhment ; But if they trouble 
thereby the divine Service it ſclfe,rhey are to dyc the death 
for the ſame. 

That Lay men are not to ſay or celebrate divine Service, 
withour the preſence of the Miniſter , and other Clerkes 
thereto required. | | 

That ſuch as goe to Law, {weare 1n the beginning of the 
ſuit, that they haue neither promiſed, or will giue ought to 
the Judge , and that uſuall tees be taken by the Advocates 


Counſellours, Profers, or Attournies, and if any mantake 


more than his ordinary feces, he ſhall be put from his place 


of practiſe, and forfeit the foure double of that he hath ta- 


ken. 

That the 4. generall Councels be holden as a Law, and 
that which is decreed in them. 

That the Biſhop of Rome hath the firit place of (itting 
in all aſſemblies, and then the Biſhop of Conſtantinople. 

That all Clergy mens poſſeſſions be diſcharged from all 
ordinary and extraordinary payments, faving from the re- 
pairing of Bridges and High waycs, where the (aid poſleſ- 
{tons doc lye. 

That no man build a Church, or holy place, without the 
leaue of the Biſhop , and before the Biſhop there ſay Ser- 
vice, and ſet up the ſigne of the Croſſe. 

That no man in his owne houſe ſuffer Service to be ſaid, 
but by a Miniſter allowed by the Biſhop, under paine of 
confilcating of the houſe , if ic be the Lord of the houſe 
that preſumeth to doe it, or baniſhment, if it be done by 
the tenant. 

If any bequeath any thing to God,ir is to be payed to the 


- Church where the Teſtator dwelled. 


If any deviſe by his laſt Will a Chappell, or Hoſpirall, to 
be made, the Biſhop is co compcll the Executors to per- 
torme 


and Eccleſtaiticall Law. 6y 


performe 1t wirchin five yearcs after the deceaſe of the Te- 
ator ; and if thc Teltator name any governonr, or pore 
thereto, they arc to be admittcd, unleſſe the Biſhop ſhall 
finde them unfit for the rome. 

That the Biſhop ſee ſuch Legacies performed, as either 
arc given for the redemption of priſoners,or for other god- 


ly uſcs. 
That Maſters of Hoſpitals make an account of their 


charge,in ſuch ſort as Tutors doe. 

That ſuch as luſt again{t nature, andſo become brutiſh, 
receive condigne puniſhment worthy their wickedneſle. 

That ſuch as make Eunuches, themſelves be made Eunu- 
ches, and if they eſcape alive, their goods to be forfeited to 
the Exchequer, and themſelves be impriſoned all the dayes 
of their life. 

Such as by force ſteale away women ; themſelves, and 
{uch as are their abbetters and helpers,are to dye therefore; 
and that it ſhall not be lawfull for her that is carried away, 
to marry to him that doeth carrie her away : and 'that if 
her father doe give his conſent to ſuch marriage, he is to be 
baniſhed:bur it ſhe marry him without her fathers conſent, 
then is ſhee not to take benefit by her fathers Will, or any 
other thing that is her fathers. 

Theſe, and ſundry matters of great importance, and ne- 
ceſſarie for the well governing of a common-wealth , are 
conteined in the Authenticks, which I paſſe over with drie 
foote, not becauſe they are not neceſſary to be knowne, but 
becauſe I would not cloy the Reader even with thoſe things 
which are god. 

Alltheſe workes are the labour of Fuſtwn5an, as cither g2- 
thered together by him out of ancient Lawyers baokes, and 
ſuch Emperours decrees, as went before him, or elſe were 
decreed and ordeyned by hiinfelte, as matter and occaſion 
offered ir ſeIfe, and the youngeſt of them is neerc eleven 
hundred yeares of age, that is, within 500, yeares after 
Chriſt, or not mach otherwile. 
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C HAP.IV. 
SET i» bs 


T hat the laſt Tome of the Crvile Law u the Fenudes, 
and what they are. 


ite 


Fd 


z£. He laſt Tome of the Civile Law 1s the Feudes, that 

|jz * is the baokes of Cuſtomes and Services that the 

L» ſubje& or vaſſall doth to his Prince, or Lord, for 
ſuch lands or fees as he holdeth of him. 

This peece of the Law, although it was not much in uſe 
in the old Emperours dayes, yet F«/tsnia» himſclfe feemeth 
to acknowledge them in his Novell conſtitutions, callin 
them pa7«4z;, and thoſe which arc more carcfull to ſecke 
ont the beginning of them, bring them, (ome from the an. 
cient Clienteles or rctinews the ancient Romans before 
Chriſts time had, as Brd-us doth ; ſome other from 4- 
lexander Severn time, who, as Lampridin 1n the life of 
eAlexander faith , gave ſuch lands as hee wonne out of 
the Enemics hands to his Lords Marchers, and his fou!di- 
ers, that they ſhould be th-irs, and their heires for cver, 
ſothey would be Souldiers, neither ſhould they come at a» 
ny time to the hands of any private man, ſaying, they 
would more luſtily ſerve, it they fought for their owne 
land ; which opinion commecthnext to the ancient border 
grounds of the Romans, whercof there 1s atitle in the e- 
leventh Booke of the Code, De funars Limitrophisthat is, 
of Border-ground : Others refterrc it over to C onſtantines 
time the great, who enacted for the benefit of his ſoul- 
diers, that ſuch Lordſhips and lands as before time they 
had their wages out of, ſh. uld paſſe over unto their heires, 
and be appropriated to their tamilic, or ſtock, to that they 
found and mantcined continually a certaine number of ſoul- 
dicrs. 

From whence ſoever it deſcended,this is certaine,that it 
came very late to be a particular volume ofthe Law it {clte: 
The 


t 
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The compilers or gatherers together thereof,were Oberr 
de Hoyro, and Giraldus ( ompaerſt, two Senatours of Mil- 
laine, who partly our of the Civile Law, and partly out of 
the Cuſtomes of Millaine drew the ſame, but without forine 
or order. 

The wordit ſelfe is a barbarous word, but had his ort- 
ginall, notwithſtanding, as /{dore faith,from the word Fe- 
du, being a good Latin word, and lo ts to be interpreted 
ranguam Feodum, that is, asa thing covenanted betweene 
two : Others deduce it from vhe word Fiaes, as It were in 
Latin Fideam, and by a more pleaſant pronunciation Fer 
dum ; whereupon ſuch as arc Feudararicsto other, arc 
callcd in Latin Fideles, becauſe they owe faith and allea-» 
geance to ſuch whole Feudataries they are, who in the 
Lombard tongue are callcd Vaſlals. Betides, Fealtic, which 
ſome call Homizinm, by the Feudiſts 1s tearmed Homage : 
for the nature of a Fcude 1s this, that it draweth with 
it faith and homage : ſo that fuch as are Feudatarics, or 
tee- men, profeile them(iclves to owe taithto ſuch, to whom 
they are in fee, and that they are his men ; inſomuch, as 
when a fee-man dicth, hits heire doth make taith,and doth 
his homage to the Lord, as 1s well feenc borh it the 
Lords Spirituall and Temporall of this land, who both 
in their creation, and alſo in their tucccilion one atter 
an other ſwearc an oath, and doe their hoinage to their 
Soveraigne, and doc pay other dueties which are Sym- 
bols and ſignes of their ſubzection to their Soveraigne : 
And tur others that are under the «cegree of Baron:, and 
yctare ſee-men unto tne King, and to doe not manucil 


A Fcude 11 Engliſh may be called a Tenure, which cau- 
{cd Lytiicron, when hetreated of Feades,io far torth as they 
arc hcre in fe in Engla':d ( ſuch asare all thuic which are 
called 1 Latin Femwda milttaria,c} Fenda [cnirterorum,Callcd 
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by Taſtinian Wg:*oeg!, which are by the Lawes of the lang, 
tearmed by the names of Knights-ſervices, and Eſcuage)to 
call them by the names of Tenures. 

A Feude is a grant of lands, honours, or fees, made either 
toa man at the will of the Lord, or Soveraigne, or for the 
Feudataries owne life, or to him, or his heires for ever, un. 
dercondition,that he and his heires 1n caſe where the Feude 
is perpetuall, doe acknowledge the giver and his heires ro 
be their Lord and Sqveraigne, and ſhall beare faith and al. 
leageance unto him and his, for the fatd Tenure , and 
ſhall doe ſuch ſervice to him and his for the ſame, as is be- 


tweene them covenanted, or is proper to the nature of the 
Feude. 


S EC I. 
That Feuds are exther Temporall or Perpetuall,and how. 


F Feuds, ſome are Temporall, ſome other are Perpe- 
cuall. 
 Temporall Feuds are thoſe that are given , either for 
terme of a mans life, or for yeares, or at the will of the 
Lord, for ſome ſervice done, or to be done ; ſuch as are 
Annuities given to Lawyers for counſell, Penſions given to 
Phyfſitians for their adviſe, Stipends to any Teacher of 
Arts and Sciences, Fees for keeping of Towres and Ca- 
ſtles, called by Feudiſts Caſtalia, and is by Liteleron called 
Caſtle-ward, although by him it 1s taken for a ſtate of inhe- 
ritance. 

Perpetuall Feuds, are rights which a man hath by grant 
from the Soveraigne, or chicte Lord of the ſoyle or ter- 
ritorie, to have, hold, uſe, occupic, and injoy honours, 
mannors, lands, tenements, or hereditaments, to him and 
his heires for ever, upon condition that the faid vaſſall or 
partic, his heires and ſucccſſours, doe homage and fealty 
to his Lord, his heires and ſuccefſonrs, for ſach honours, 
lands, or hereditamcnts, and doe him either ſervice in 
warre, according as it 1s covenanted betweene che ane” 

an 
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and his vaſſall, or ſuch other ſervice as the nature of his 
renure doth require, or 1f hee faile therein, he ſhall cither 
tiade {ome other in his rome to doe the ſame, or clfe pay 


acertgine ſumme of money in licu thereof. 


Although this Tenure by the firſt creation thereof be 
perpetuall, yet that the ſoveraignty thereof ſhould nor ſtill 
remaine unprofitable to the firſt Lord, the whole benefit 
thereof going continually to the vaſſall or tenint ; it is pro- 
vided, that the Soveraigne or chiefe Lord the firſt yeare, 
the heire vor ſucceſſour of the vaſſall comes unto his land, 
ſhall have the whole revenne of his livelihood for thar 
yeare, or acertain ſumme of money in roken of the re- 
rurne thereof unto the Lord, and the redemption thereof 
made againe by the tenant, which by the Law of the Novels 
is called «7Sxmwr, and 1s well nigh the ſame that wee call 
livery, which every heire that holdeth in Knights ſervice, 
{ucth out before he take poſſeſſion of his land, as heire to 


his Anceſtours. : ; 
This Tenure is gotten either by Inveſtiture,or by Succeſ- 


ſion, 

Inveſtiture 1s the ſame that we call Creation, and is the 7,;ctirure 
Primier grant ofa Feude or Tenure to any, with all rights whac it 1s, 
and ſolemnities thereto belonging, wherein the homager, 
or feodatarie for the moſt part upon his knees promilſeth 
faith and allegeance under a folemne oath unto his Lord, 
and his ſuccefliours. 

Succeſſion is, whereby the eldeſt fonne fucceedeth the What is Suc- 
father in his inheritance, and it hee faile and have no iflue, c<ffion inche 
then the next brother, and fo in order ſucceſfively; and if *%**- 
there be no ſonne, then the next heire male, and if there 
be no heirs male, then the land eſcheats unto the Lord. 

For the Lumbards, from whom the Feuds firſt came,or 
at the leaſt were chiefly derived from them, directing all 
their policic as the Lacedemons did, to matters of warre, 
had no feminine Feuds among them, but after by proceſſe 
of time, there were created aſwell Feminine Feudes as 
Maſculine Fcuds, 1a ſo much, as where there was no iflne 

male 
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male to put them from ir, women did ſucceed in the inhe- 
ritance. 


SET i. Þ. 


Of Feudes Regal and not Regal, Lerge and not Leige, and 
how Fends may be loſt. 


E Feuds, ſome are Regall, fome not Regall: Regall 
are thote which are given by the Prince ovly , and 
cannot be given by any inferiour. 

Of theſe, ſome are Eccleſiaſticall , as Archbiſhopricks, 
Biſhopricks and ſuch like : Others are Ctvill cr Tempo: 
rall, as Dukedomes, Earledomes, Viccunts, and Lords, 
who by that, are diſtinguiſhed from the reft of the people, 
that they hane the conducting of the Princes Armie at 
home, and abroad, if they be thereto appointed, and have 


oh right of ores in making of Lawes, in matters of trill, 
ip and ſuch other like buſineſſes. 

"0 ; Not Regall arc thole which hold not immediatly of the 
I Prince , but are holden of ſach Eccleſiaſticall or Civil! 


States which hauec had their Honours immedaatly fi om the 
Prince. 

Beſides of Feuds, ſome are Leige, others not Leige ; 
Leige Feuds, are they i in the which the vaſſall or feodatoric 
promiſeth abſolute fealtie or faith to his Lord, againſt all 
men without exception of the King himſelfe, or any other 
more auncient Lord to whom beſides he oweth alleagance 
or ſervice. Of this ſort there 1s none in this Realme of 
England, but ſuch as are made to the King himſelfe, as ap- 
peareth by Lireleton inthe title of Homage, wherein is ſpe- 


1.418 = jo dy a " clally excepted the faith which the Homager oweth to his 
tl i of | + 2g Lord thc King. 
dy tit. Homage. Feuds not Leige, are {ſuch wherein Homage is done, 
No with ſpcciall reſervation of his faith and alleageance to the 
ls Prince and Sovcraigne. ; 
l,, Ofſuch as are Vaſials or Let1ge men, ſome are called Yal- 
f Pata/ors. vaſores majores ; orhers Valuaſores minores. V, alvaſores 


major! 
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w4jorer are ſuch as hold great places of the ſtate under the Em» 
perour or King, (asare the degrees of Honour before-named, 
and are called Peeres of the Land) who onely gives Nobtlitic. 
Valuaſores minoves, arc thoſe which are no Peeres of the Land, 
and yet have a preheminence above the people, and are, asic 
were,in a middle Region betweene the people and the Nobl- 
litie,ſuch as are Knights, Squires, and Gentlemen. 

The Feuds are loſt by ſundry wayes,by default of ifſue of him 
to whom it was firſt given, which they call Apertura feoas ; 
by ſurrender thereof, which by them is termed Refwtario feods; 
by forfeiture, end that was in two ſorts,cither by not doing the 
ſervice that his tenure did require, or by committing ſome vil- 
lainous a againſt his Lord, as in conſpiring his Soreraignes 
death,defiling his bed,or deflowring his daughter, or ſome 0+ 
ther like a& treacherous to his Lord, & unworthy of himſeltfe. 


——. 
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SECK Fo 


What the Canon Law # in generall : What the Decree are, 
and of how many parts. 


HS NBRND ſo much of the Civile Law, & the Bookes thereun- 
=> to pertaining. Now it followeth,that I doe in like or- 
<= dcr ſpeak of the Canon Taw, which is more hardly 
thought upon among the people, for that the ſubjeR thereof, 
in many potnts, hath many groſſe and fuperſtitious matters u- 
{cd inthe time of Papiſtrie, as of the Maſſe, and ſuch other like 
trumperie;and yet there are in it beſide, many things of great 
wiſdome,and even thoſe matters of ſuperſtition themſelves, 
being ina generalitie, well applied to the true ſervice of God, 
may have a good uſe and underſtanding. 


which in Engliſh ts a Rule, becauſe it leads a man ſtraight,nei. 
ther drawes him onthe one ſide or the other, but rather corre. 

cteth that which isour of Levell and Line. 
The Canon Law conſiſteth partly of certaine Rules, raken 
out of the holy Scriprure,partly of the writings of the ancient 
L __ Fathers 


What is the 
The Canon Law, hath his name of the Greeke word Caron, Canon Law. -- 
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Whar is the 
antiquity of 
Decrees,and 
who were the 
Authors that 
compiled them. 


* Tithemn, in 
his feco1d 
Booke De virg 
s:u/7.(aith,that 
Grattan Wrote 
this Worke at 
Bonoma, in the 
Monaſtcrie of 
S, Flix Anne 
1127. Others 
{ay,it was done 
in the yeare 
I1St. Bzllir. 
INC tO recon- 
cile the diffe- 
rence,faith,that 
Gratiaz might 
begin the work 
according to 

__ the firſt ac- 
count, and h- 
niſh jt accor- 
ding to the ſe 
cond. 
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Fathers of the Church, partly of the ordinances of generalt & 
provinciall Councels, partly of the Decrees of Popes of for. 
mer ages. Ofthe Canon Law there are two principal parts, 
the Decrees & the Decrctals. The Decreesare Ecclefiaſticall 
confticutions,made by the Pope and Cardinals,at nomans ſujr, 
& areeither Rules taken out of the Scripture,or Sentences out 
of the ancient Fathers, or Decrees-of Councels. The Decrees 
were firſt gathered together by [vs, B. of { arzar, who lived 
in the time of Urban the 2. about the yeare of our Lord God 
1174. but afterward poliſhed & perte&ed by Grarian, a Monk 
of the Order of S. Benner, inthe yeare * 1149. and allowed 
by Enugenius the Pope, whoſe Confeſlor hee was, to bee read 
in Scholes, and to be alledged for Law. 

Of all the ſeverall Volumes of the Canon Law, the Decrees 
are the ancienteſt, as having their beginning from the time of 
Conſtantine the great, the firſt Chriſtian Emperour of Rome, 
who firſt gave leave to the Chriſtians freely to aſſemble them- 
ſelves together, and to make wholfome lawes for the well 
government of the Charch. The Decrees are divided into 
three parts, wherof the firſt teachethof the origen and begin- 
ning of the Canon Law, and deſcribeth and ſetteth out the 
rights, dignities, degrees of Eccleſiaſticall perſons, and the 
manner of their elections, ordinations, and offices, and ſtan- 
deth of one hundred and one diltinions. ; 

The ſecond part ſetteth out the cauſes, queſtions, and an- 


{wers of this Law, which are in number 36. and arc full of 


great varictic,wildome, and delight. 

' The thirdand laſt part, conteineth matter of confecration of 
all ſacred things,as of Churches,bread and wine 1n the Sacra- 
ment, what dayes and Feaſts the Primitive Church uſed for 
the receiving thercot, of the miniſtring of the Sacraments in 
Baptiſme, and the uſe of impoſition of hands, all which is ſet 
out under five diſtin&tions. 


SECT. 3. 
What the Decretals are, and how many parts they comprehend. 


TJ He Decretals are Canonicall Epiſtles, written cither by the 
Pope alone,or by the Pope and Cardinabs,at the inſtance or 
{uit 
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ſuit of ſome one or more for the ordering and determining of 
ſome matter in controverſie, atid have the authoritic of a law 
in themſelves. | 
Of the Decretals there be three Volumes, according to the 
1umber of the Authors which did deviſe and publiſh them. 
The firſt Volume of che Decretals was gathered together by 
Raymundw Barcinins ,C haplain to Gregory the ninth,at his the 
ſaid Gregories commandement,about the yeare I231-and pub- 
liſhed by him to be read in Scholes, and uſed for Law in all 
Eccleſiaſticall Courts. The fecondis the worke of Boniface 
the eigch,merhoded by him about the yeare 1 298.by which,as 
hee added ſomthing to the ordinance of his Predeccſſours, fo 
he rooke away many things that were {uperfluous and contra- 
ric to themſelves, andfcteined thereſt. The third Volume of 
the Decretals, are called the Clementines, becauſe they were 
made by Pope (lement the fifth of that name, & publiſhed by 


him in the Councell of Vienna about the yeare of grace 1308. 


| Totheſe may be added the Extravagants of Fohn the xxij. 
& {ome other Biſhops of Rowe,whoſe authors are not known, 
and are as Novell conſticurious untothe reſt. 


| SECT. 
What 15 contained #n the firſt Booke of the Decretals. 


Very of the former Volumes of the Decretals are divided 

into five Bookes, and containe, ina manner, one and the 
ſame titles, whereof the firſt in every of them, is the title of 
the bleſſed Trinitte, and of the Catholick faith, wherein is ſet 
downe by every of them a particular beliefe, divers in words, 
bur all one in ſubſtance,with the ancient Symbols,or belicfe of 
the old Orthodoxe, or Catholick Church. 

Secondly ,there commeth in place the treatie of Reſcripts, 
Conſtiturious & Cuſtomes, & the authority of them,& when 
they are to be taken for Law:after followeth the means wher- 
by the greater Governours of the Church,as namely, Archbi- 
thops,Biſhops,& iuch like, come unto their rome, which was 
in ewoſorts,according as the parties place or degree was whe 
he was called untothe roome;,as if he were under the degree of 
of a Biſhop, & was called to be a Biſhop,or beinga Biſhop, was 

Li called 
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* The old Ro- 
mans inſtituted 
three yearely 
Solemnities in 
honour of their 
Gods for the 
Fruites of the 
Earth: Theſe 
alſorthe Romiſh 
Church obſer- 
yed,having firſt 
moderate 
their ſuperſtiti- 
on,and direted 
them to a more 
ſacredend, To 
the threegone of 
their Popes (as 
they (ay) added 
the fourth, with 
2 reſpe@ had to 
thoſe of the 
Jewes , in 
Zech. 8.19.and 
lo they were 
called /cjw7sa 
GHAIHOY 1e71- 
porum. Their 
anititutionat 
the firit had 
many other 
cauſes , for 
Which ſec the 
S:rmons of Leo 
and Dwurants 
Ratronale,but 
an after times 
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called to be an Archbiſhop,or to be the Pope himſelfe,hee was 
thereto to be eleed by the Deane and Chapter of the Church 
where hee was tobe Biſhop, or by the Colledge of the Cari. 
nals in the Popedome; bur if hee were already a Biſhop or an 
TP were to be preterred untoany other Biſhoprick 
or Archbiſhoprick, then was he to be required by the Church, 
he was defired unto and not elected, which in the Law was cal. 
led Poſtulation;atter Poſtulation followed tranſlation by the {y. 
periour, to the Sce to which hee was poſtulated or required; 
after EleRion followed Confirmation 8& Conſecration of him 
that was eleRted,which both were to be done ina time limited 
by the Can6s,otherwiſe the party eleRed loſt his right therin, 

Biſhops and other beneficed men, ſundry times upon ſundry 
occalions reſigne their benefices, and therefore 1s ſet downe 
what a renunciation or reſignation 1s, who 1s to renounce, and 
into whoſe hands,and upon what cauſesa man may renounce 
his beneficeor Biſhoprick:and becauſe under-Mimſters are of. 
tentimes negligent in their Cure, that the people,in the cane 
time may not be defrauded of Divine Service,the Sacraments, 
& the faxd of the word of God ; it is provided,thatthe Biſhop 
ſhall ſupply the negligence of ſuch Miniſters as are vnderneath 
him in his Juriſdiction: beſides, becauſe holy orders are not to 
be given but by impoſition of hands, with prayer and faſting, 
* Foure fit times in the yeare are limircd for the ſame ; where 
alſo is ſet downe how they are to be qualified whichare to bee 
ordered, what triall or examination is to be had of them, what 
age they are to be of,and what gifts of body or minde they are 
to be indowed withall : what Sacraments may bee reiterated, 
what not : that Miniſters (ons are not to ſucceed their Fathers 
in thoſe benefices, wherein their Fathers 1mmediatly before 


at theſe Solemnities,eſpeciall regard was had to the Ordin:ition of Pricſts and Deacons,which 
had becne formerly performed onely once a yeare, in the Moneth of December, ( as Amalarim 
hath obſerved.) It ſeemeth therefore to be otherwile ,thea as Be/[armnmne hath diſputed, whoſe 
opinion it is,that theſe Faits may be ferch't from the Apoſtles times ,and tha one of theſefoure 
15 mentioticd by S. L»ke in S. Pavls voyage to Rome, A2,,7. though the Syriack Parophraſt in 
that place plainely ſetteth downe for the Grecke dz 70 x, F monav ndy mapsAnAutyar 
TV NDV'ST NDV JN TOY T calling it, a Faſt of rut 


ewes, not Chriſtians. But the 
Sea: and learned Cardinall in his devotion toſacred Orders, tooke any opportunitie to make 


le Solemuities in every circumſtance Apoſtolicall. 


were 
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were Paſtors or Governours, lelt happely thereby there might ner; andarh 
be claimed a ſucceſsion or inheritance in the fame : that no how much 


bondme : - : [1nitie theſe 

bigamiſts or twice married men, bee admitted to holy or. ,.' "Ira +. oa 
ders. heretofore ob= 

ſerved, ic 

"ay bee noted out of the ſecond Counctll of MiHeme, Tir. 1, Decrer 22. where the 
Buhop is to comm and, that upon the Sunday before thele Faſts, Parochi now ſolum ſolenne i= 
lud jejuniam denwncrent , verumetiam in ſua unnſqut que eorum parochiali Eccleſia ſupplicart- 
ones Litamiaſ7;ue pie ac religroſe vel intus habear vel proſequemte fidelrum mnlt1tudine fory, 
bout mort: effyobeat, wt Der ope rmplorata tum Epiſcopuce in eorum delefFatu quibus 


Ecclefiam, ft | 
a= conferer Speritiis Sandts lumine elluftretar ; tmm its qurbrss conferunter in vite (an- 


Br ate;deftrina, religioſp[que virtutibus proficiant. | 
In fn gig of Millarne is {ct downe out of Leo,the forme of bidding theſe Faſts 


in the Church , Qzcd ſacrorwm remporum ratin, Cc. and afterwards, Quarta igitar, ſexta fe. 
ria vo Sabbato jejumnems:, frequentes m Cathedrals Parochralique Eccleſia ad litania: Oras 
towemque convemamn'y if 9196 facrrs rs Ferry # cibo abſtinentiores effe debemus, co abune 
dantors elcermoſynarum liber alttaie erga Chriſte pauprres effuftares ſrm:u64 : tum Sathato ſab 
Þo{perum orationem Parochialcm communem celebremm:, qua 0 pro ſpe feliuitatu aterne ad 
ones. ver fidem carrumns, (© fro ſacra erdinatione, 9udm eo die a Reverendiſiums Eprſcopo 
habers ſolenne eft, © pro 1s commodu que finguloram annorim revelutione conſequimmr 
Des ommiporents gratias dg amine, (0, Tem.Concil.z, Edit. Bm. 

Theſe: foure Faits at this preſent day are obſerved in our owne Church, and arc known unto 
us by the name of Embcrweekes. And (ſol finde it in Thomas Becon ) by opinion of much 
people, theſe dayes beene called Imber-dayes, becauſe that our elder Fathers would on 
thele dayes cate no bread, but Cakes made under afhes, ſorhat by the eating of that they redu- 
ced into their mindes thatthey were but aſhes, and ſo thould turne againe, and wiſt not how 
ſoone, &c, And that theſe Imber-dayes were duely and devoutly obſerved by our Ance- 
itours, wee may bee perlwaged out of the Lawes of King Crate : where it is ſaid Chap 16. 


-Þ man zlc bebovam perwen healve ry hit ymbpen percen py hip 
Ienz;Ten peroen xy his eller oppe pzrocen mid ealpa xeopnpulner re, 
That every man obſerve the Faſts which are commanded, with allearneſt care, whether it be 
ihe Imber Faſt, os the Lent Faſt, or any other Faſt: And Chap. 17. 7] beo þam halz am 
Tioum cal rpa hiv pih< 1x callum cpiycenum mannum ryd : 4 pom zemene 
17 #lc pacn To TyxMEDe. where the Lay ſaith, Thar it is meere and ri2he, thar at 
theſe Faits, all malice being laid afide, all men ſhould bee at peace. And concerning the ou:- 
ward obſervance in the 43. Chap. it isfaid : ypel biþ Þ man pz cen vive zp melc 

Te. 7 zy< pyppe Þ man mio flzrc mere hine pylpne apyle. Evill ir 1s, char 
upon a fait day, a man thould eate any thing till Meate time, and nis much worſe if hee 


thould care fleſh meate. This was the Religion of our Anceſtours; and if 19norance cguld 
admit of ſo much devotion , hew much more would bee expe&ed from theſe knowing 


times 2? 
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1 or accountants, men diſtorted or deformed in body, <:re and Chri-. 
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' Of wandering Clerkes, and how that they arenot to be ag. 
mitted to miniſter in an other Dioceſſe, than where they are 
ordered, without the Dimiſſorie Letters of the Biſhop, under 
whom they were ordered. Of Archdeacons, Archpricſts, $4. 
criſts,V icars, what they are, and wherein their particular offi. 
cesdoe conſiſt. Of the office of Judges in generall, and their 
power, whether they be Delegats, Legats  /atere, or [udges 
ordinarie. Of difference in Juriſdiction betweene Miniſters & 
Miniſters, and what obedience the inferiour Miniſters are tg 
yeeld unto their ſuperiours. Of Truce and Peace which Ec. 
clefiaſticall Judgesare to procure;that truces be kept from $a. 

' turday inthe Evening,untill Munday in the Morning, and that 
there be no fighting from the firſt day of the Advent,until the 
cigth day after Twelfe tide, and that warre likewiſe doe ccaſe 
fromthe beginning of Lent, untill the cigth day after Eaſter, 
under paine of Excommunication,againſt him that preſiumeth 
to doe the contrarie; and that in time of warre,neither Prieſts, 
Clerkes,Merchant-men,country men,either going to the field 
or comming from the field, or being inthe field, or the catcell 
with which they plough,or the ſeed with which they fow, be 
hurt or violated. Judges, before menenter into the dange- 
rous events of Law, are to per{wade the partics litigant by 
private covenants and agreements to compound the contro- 
verſie betweene them, wherein it they prevaile not, then the 
parties are to provide themſclves of Advocates, Proctors, or 
Sindects according as they are private men,or bodies politick 
co furniſh their cauſe, and dire them in proceeding. 

Ifany Church hath beene hurt in any contra of bargain,or 
fale,or in demiſing ofany Leaſe,qr by theProfors negligence, 
it is to be reſtored againe iato her former ſtate,to alledge and 
plead that for it ſelf, which is agreeable to Law & conſcience. 
Thelike grace is to be granted to all other Litigants whatſoe- 
ver, who have by feare or violence, or any other like unjuſt 
cauſe,beene hindered from the proſecution of their right. 

[fany, ſeeing a ſuit like to be commenced againſt him, doe 
cither appeale before he be {erved with Proces, or alienate a- 
way the thing wherupon the ſuit was like to grow, he is tobe 
| compell'd 
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compel!d to hold plea of the ſame cauſe, before the Judge 
from whom he did appeale, and to anſwer hisadverfaric, as 
though ſtill he were owner of the thing hee did in policic 
ſell or alienate away. _ . | 

' Many times, things which otherwiſe can have no ſpeedy 
end by Law,are componnded by Arbitrement. Arbitrators 
ought tobe odde innumber,thar if they diſagree,that which 
1s concluded by the greater part may prevaile. An arbitre- 
ment is a power given by the parties litigant to ſome, to 
heare and determine ſume matter in ſute betweene them, 
and to pronounce upon the ſame, to which they are to bind 


themſelves under a penaltic to ſtand. 


SECT. 4. | 
What ts contesned in the ſecond Booke of the Decretals. 


He firſt Booke having fet out the firſt obj<t of the 

Law, which ſtandeth 1in the perſons who make up the 
Jadgement, as 1n the perſon of the Jadge himſelfe,the Advo- 
cates, Procors and Clients, there tolloweth in the ſecond 
Beooke, the ſecond objedt of the ſame, which is the Judge- 
ments themſclves, which are to be commenced by a Cita- 
tion, andthat in a competent Court fit for the fame, by a 
Libell offered up inthe Court by the plaintife to the Judge, 
which is to coutaine the ſumme of that which is required 


in Judgement ; where, if the defendant doe againe recon- 


vent the plaintife, he is to anſ{wer, albeit the defendant be 
not of that Juriſdiction : the Libell being admitted, the de- 
fendant is to joyne iſſue, and yet before cither of them en- 
ter any further into the cauſe, thatthere may be faire and 
lincere dealing 1n the ſame, and thart all ſuſpition of maliti- 
ous dealing therein may be taken away, each of them are to 
take an oath, the Plainrife, that hee doth not of any malice 
proſecute the ſute againit the Defendant, or the Defendant 
of any malice mantaine the ſure againſt the Plainrite,burt that 
they verily beleeve their cauſe js gave, and that they hope 
they ſhall be able to prove, the one his libel], the other his 
exceptions, if be ſhall put in any into the Court. The cauſe 
being begun, delayes are often granted, if either there come 
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any holiday betweene, or any other like jaſt cauſe be offe. 
red, as for producing of witneſſes and ſuch like: if there be 
no Juſt cauſe of delay, then the Judge isto goe on in the due 
courſe of Law, (provided alwayes that more be not de. 
manded by the plaintife than is duc) and that the cauſe poſ. 
ſcfory be handled before the petitoric, and that hee that is 
ſpoyled, be firſt and before all things reſtored to that thing 
or place whereof he was ſpoyled, or from which hee was 
put ; yea, though he have nothing elſe to alledge for him. 
ſelfe, beſides the bare ſpoliation it ſelfe. If the one fide or 
other wilfully or —_— decline Judgement, the Judge 
is to put the other in poſſcfion of that which 1s in demand, 
or at the leaſt, ro ſequeſter the fruits and poſſeffions of that 
which is in controverſic ; but if both parties appeare and 
Joyne iflue affirmatively, then is it buta queſtion of Law, 
and not of fac, neither doth there remaine ought elſe to be 


done by the Judge, but that he give ſentence againſt hin 


that hath confeſſed ir, and put his ſentence in execution, 
Bur if iſſue be joyned negatively , then 1s the plaintife to 
prove his Libell, ſo farreas it conſiſts infact, by witneſſes 
which are to be compelled by Lawif they will not come,or 
appcare voluntarily, by publick and private inſtruments, 
by preſumptions, by .conjeRures, by oath ; which being 
done, the Defendant in like ſort is to be admitted to prove 
his exceptions, and cleere his preſcription if he be able to 
alledge any, in which he is Plaintife, neither is hee bound 
thereto, before the Plaintife have perfeted and proved his 
owne right. 

After profes are brought on either fide, and the ſame 
throughly diſputed on by the Advocates, the Judge is to 
give ſentence, which he is to frame according to the Libell 
& proofes formerly deduced in the cauſe. The ſentence be- 
ing given, Execution tsto be awarded, unleſſe there be an 
appeale made from 1t within ten dayes by the Law (bur fif- 
teene dayes by the Statute of this Land ) from the time the 
party, againſt whom ſentence was given, had knowledge 
thereof, or unlcſſe it be appealed incontinently at the _ 
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and in writing before a publike Notary, or at the leaſt the 
party againſt whom rhe {ſentence proceeded, with due 
time, take their journey toward the higher Judge to proſe- 
cute the ſane, by whom the former ſentence 1s either con- 
firmed or infirmed, in the ſecond inſtarice. 


SECT. * 
What ts the [ubjett of the third books of the Decretals. 


He third booke conteineth ſuch Civile matters and 

cauſes as are lyable to the Ecclefiaſticall Courts, as the 
honeſt life or converſation of Clerkes, and their comely 
comporrment in all their demeanour , with what women 
they are to cohabir, and dwell with, whereby they may be 
free from all ſuſpition of ill life, and with whom not, which 
of them may bee married by the law of the Canons , and 
which not, in what cafes they may be allowed to be non- 
reſident, and in what not,and how ſuch as are non reſidents 
may be called home unto their cure, andit they rerurne not 
upon proceſle ſent out againſt them , how they are to bee 
puniſhed, namely by deprivation or ſequeſtration of the 
fruits and commodities of their benefice. 

Prebends and dignitics are preferments for Clerkes, but 
not for ſuch as are 1dle or abſent from the ſame withour juſt 
cauſe: but if any Clerke or Miniſter be ficke,and his diſeaſe 
be curable, he is to receive the benefit of his prebend or 
dignity in his abſence, as though he were preſent; but if it 
be contagions, or uncurable , then he 1s to be put from the 
exerciſe of his office,and a helper or coadjutortobe joyned 
unto him, and they both to be maintained of his ſtipend. 

Prebends or dignitics are to be got by inſtitution, which 
are to be given by the Biſhop, or his Chancellour, or ſuch 
other as have Epiſcopal juri(di&tion, without which, nei- 
ther any beneficec is lawfully gotten, nor can lawfully be re- 
teined. Benefices not voyde, ought neither to be granted, 
neither to be promiſed ; but ſuch as are voyde ought to be 
granted within ſixe moneths after knowledge of the voy- 
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$2 A view of the ( ivile 

dance thereof, otherwile the grant of them devolveth, ang 
commeth unto the ſuperiour : hee that cauſeth himſelfe to» 
be inſtituted into a benefice, the Incumbent thereof being 
alive, himſelfe is to be depoſed from his orders. 

While any Benefice, or Biſhoprick is void, nothing is 
to be changed or innovated in it;and tuch gitts, ſales, or 
changes of Eccleſiaſticall things,as are made by the Biſhop, 
or any other like Prelate, without the conſent of the Cha. 
pter, are void in Law : and ſuch Benefices as doe become 
void, are to be beſtowed without any 1mpairing or diminy. 
tion of the ſame. 

In what caſe the goods and poſſeſſions of the Church may 
be alienated, and in what not ; and that ſuch things as are 
alienated, be alienated by the greater part of the Chapiter, 
otherwiſe the alienation is void: W har gads of the Church 
may be lent, whar ſold, what bought, what changed, what 
demiſed, or letto leaſe, what morgaged, or let to pawne. 
After theſe follow Tractates of laſt Wils and Teſtaments, 
of ſucceſſion by way of Inteftate, of Burials, of Tythes, 
firſt Fruits and Offerings : Of Monkes, and their ſtate in 
ſundry forts ;,of che right of Patronage ; of Synodals and 
Procurations ; of conſecration of Churches ; of Celebration 
of Divine Service, aad the Euchariſt ; of Baptiſme, and the 
effe thereof ; of a Pricſt not baptized ; of Faſting, Purifi- 
cation of women, and other like ceremonies pertaining to 
Ecclefiaſticall diſcipline : Of building and repairing Chur- 
ches, and of their Church-yards, and the immunitie that 
belongs to them both,and of ſundry other things ia like ſort 
pertaiaing tothe Church. That Clerksand other Eccleſiz- 
ſicall men trouble not themſelves about Civile martcers, 
contrarie to their oftice and profeſſion, 


SECT. 6. 
What ts conteined in the fourth Booke of the Decrerals. 


'T He fourth Boake dilpoſeth of marters of Eſpouſals and 
© Matrimonic, and ſheweth what words make _—_— 
| woat 
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what Matrimonie, of the Betrothing of ſuch as are under 
age, of clandeſtine Eipouſals and Contrafts, and of what 
xccount they are to be had of in the Church, and how they 
may be made god : Of her that hath betrothed her lelfe to 
wo men, whoſe wife ſhee ſhall be ; what conditions may 
be put in Eſpouſals, and what not ; what Clerks or Votaries 
may marric, and what not : Of him that hath married her, 
with whom before he hath commitzed adulcerie, and whe= 
ther the ſame ſecond Matrimonie be gead, whereupon the 
reſolution of the Law is, that if the woman knew not that 
he had an other wife, hee cannot leave her, his firſt wife 
being dead, under pretence he had an other wife alive when 
he marricd her ; butifſhee knew of it, and did joyne with 
him in practiſe for making away his wife, he cannot marry 
her, nothough he were ſeperated from the other, as con- 
cerning bed and bard : Whether leprous men, and other 
which are infected with like contagious diſeaſes may mar- 
rie, and whether being married, the marriage may not be 
diſſolved upon this point : Of Kinred Spirituall or Legall, 
aad in what fort they hinder marriage ; of him that hath 
knowne his owne wifes (iſter, or his owne couſin german, 
and whether this offence doe breake the Matrimonie that is 
contracted, or doe hinder the Matrimonie that is to be con. 
tracted : Within what degrees of conſanguinitie or affinitic 
a man may marric : Of ſuch as are cold of Nature,or inchan- 
ted by Sorcery, whether they may marric ;the like reſpe&t 
is of women, whoare unfit for men : Ofſuch as marrie a- 
gainſt the Interdi& or prohibition of the Church , and 
what penaltie they incurre : What children be held legiti- 
mate : who they be that rmay be accuſers or witneſſes in 
caſes of difſolutton of Marriages betweene man and wife : 
Of Divorces betweene man and wife, which are cauſed by 
the diverſitie of mindes that are then betweene them, for 
that one ſeeketh to goe apart from the other ; and in what 
caſes divorces are allowed, and how many kinds there be 
of them : of gifts berweene man and wife, what ſecuritie 
they have in Law, and that the Dowrie after the divorce 
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be reſtored to the woman, ſo that it be not in caſe of Adul. 
ter y,and other ſuch like filthineſſe: Of ſecond Marriages,in 
what caſcs they areto be permitted, 11 whar nor. 


CSE CH 3 


What 7 the ſubjett of the fifth Booke of the Decretals. 


He fifth Booke treateth of ſuch Criminall matters as are 

bandled in Eccleſiaſticall Courts,vherin the proceedin 
1s either by accuſation, whereto the Acculer doth ſubſcribe 
his name, becauſe it tendeth to puniſhment : or elſe by de. 
nunciation, whereto the Informer doth not ſubſcribe his 
name, becauſe it rendeth only tothe amendment of the par. 
ty:or by Inquiſition, which for the mov partisnor uſed, but 
upon fame precedent,albeit ſomtimes 1t be without fame : 
if once the fame be proved,then may enquirie be had of the 
trueth of the fac, but yet without malice or flander. The 
Criminall matters which are proſecuted in the Eccleſiaſti- 
call Courts , and cenſured by Canonicall puniſhments, 
are Symonie, and felling of Eccleſiaſticall graces and be- 
nefices ; whereupon Prelates are forbid to let out their Ju- 
ri{dictions under an annuall rent,and Maſters and Preachers 
to teach for money. The puniſhment of J-wes and Sara- 
cens, and their ſervants, that is, If a Jew have a fervant 
that deſireth to be a Chriſtian, the Jew fhall be compell'd - 
to {ell him to the Chriſtian for x1ij. pence : That it ſhall not 
be lawfull for them to take any Chriſtian to be their ſer- 
vant : Thatthey may repaire their old Synagogues, but not 
build new : That it ſhall not be lawfu!l for them upon god 
Friday,to open either their doores,or windowes: T hat their 
wivesnelther have Chriittan Nurces, nor themſelves be 
nurcesto Chriſtian women: That they weare divers appa- 
rell from the Chriſtians, whereby they may be knowne, 
and other ignominics of like ſort. Who be Hereticks, and 
what be their puniſhments: who be Schiſmaticks, and what 
be their puniſhments. Of Apoltataes, Anabaptiſts,and their 
puniſhments : Of thoſe that kill their owne children, and 
their puniſhments : Of fuch as lay out young children, and 


other 
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o:hcr reeble perſons to other mens pitie, which themſclves 
Mavenot,and how they are to be pumiſhed: Of voluntaric or 
caſuall murthers: Of Tilts, Barricrs, and Tornament : Of 
Clerks that fight in combate: Of Archers that fight againſt 
Chriſtians : Of whoredome, and adulterie, and how they 
are tobe puniſhed: Of ſuch as raviſh women,and their pu- 
niſhment : Of Theeves and Robbers : Of uſurie and the 
paine thereof: Of deceit and falſhad : Of Sorcerie : Of 
collufon and coſenage, and the revealing of the faine : OF 
chiidrens off-nces,and that they are not to be puniſhed with 
thelike ſeveritic as mens offenc=s are : Of Clerks hunters, 
or hawkers, who if they often times uſe and {port them- 
ſelves therein, if they be Biſhops, they are to be ſuſpended 
from the Communion three moneths;if Miniſters or Pricſts 
two, but if he be a Deacon, he is to be ſuſpended from his 
oftice : If a Cler\. oftentimes ſtrike other men, and being 
admouiſhed to forbeare ſuch kind of violence, doe never- 
thelcſſe continue in his folly,he 1s to be depoſed: It a Biſhop 
cauſe any man rigorouſly to be whipt,he1sto be ſuſpended 
from laying ſervice two moneths: Such as ſpeak 1ll of Prin- 
ces,and other like great perſons ſpirituall or temporall, are 
to be puniſhed, ſo that others by their example may take 
heed to ſpeake 11, {pecially ſuch as blaſpheme the Majeſtic 
of the Almighty God : If Clerks excommunicated , de- 
poſed , or intcrdifted, or that carne tothe higheſt order 
without paſſing thorough the inferiour orders, or that 
came to the ſame order covenouſ}y,and decertully,or being 
not ordered at all, or at the leaſt not ordered lawtully, dare 
rake upontheeither to miniſter the holy Sacraments, or to 
{ay divine Service,they arc to be depoſed from their office, 
21d from their benefice, and never after to be ordered : Pre- 
lates are not to greeve their ſubjects, either with raſh ſuſ- 
penſion, or excommunication of their perfons, or interdi- 
ting of their Churches, but they arc to cxecure all thoſe 
cen{ures of the Church in judiciall order : they are not ea- 
fly to {uffer any inan to hold two Bencfices, where one 
may {uffice, or to reteine any thing to his owne ule, in a 
M 3 Church 
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* U):hct kinds 
«t thus vulgar 
Purgation were 
obſerved by the 
Ancients,as the 
traall by Wa3- 
rer , by che 
CrolTe, and by 
the Body of 
our Lord, &c, 
and tieſe were 
of ordinary uſe 


_ amongtt our 


owne Ance- 
ſtours, efpeci- 
ally in the dar- 
ker times. The 
Sax0ns(beſides 
the triaj] by 
Combarcy, 
which they cal-. 
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Cburch wherctn he hath collation or ſubjeRion,and that he 
1s not to beſtow any ben: ice uponany that 1s unworthy for 
the ſame,either inlife or docrine, with ſundry other exceſ- 
ſes of Prelates in the like fort: If any begin tobutld a Church 
or Chappell to the prejudice of an other, and it be denoun. 
ced unto him by the Parſon or Pariſhioners of the other 
Church: That he goe nofurcher in the {aid worke , untill 
the Law hath determined it, whether it be a nufance or nor. 
Of the Priviledges of Prelates, and wherein they exceed 
their priviledge : Of Canonicall purgation which is injoy- 
ned, when as yet there is no certaine profe of the crime, 
bur there is a common voyce and fame of the fat,which is 
to be cleered by the oath of him who 1s charged by the 
fame, that he hath not committed the fat, and the oath of 
his ged neighbours, who {weare they beleeve that be hath 
taken a true oath : * Of vulgar purgation, which was per- 


and conliderate practice. 


led Campe-tight ) commonly uſed their fire and water Ordeals. Their triall by watct was 
performed, either in hot or cold.In cold watcr, the parties (uſpe&ed were judged innocent, 
it their bodies were not borne up by the water, contrary to the courſe of Nature. In hot, 
they were to pur their bare armes up tothe elbowes, which if they brought out without 
hurt,they were concerved to be clecre of the crime. They that were tryed by the Firc-or- 
deall, were eithcr to palle bare-footed over a certaine number of hot glowing plough- 
ſhires, or otherwiſe to carrie burning irons in thetr hands, a certaine number of paces,and 
according as they ſped, they vere judged nocent or innocent. This horrible experiment 
of Fire-Ordeall in the firſt kinde, wastryed upen Queene Emma, the Mother of Edward 
the Confefſour, with a Cuccefſe worthy of her chaſtitie, An example of the ſecond kinde, 
and the like event, is recorded by Eadmeras, who telaterh, that in the reigne of Wiltam 
the ſecond, A company of fellow. s bing ſuſpected to have deſtroyed the Kings Deere, 
were enjoyned for then triall, to carric burning irons, which accordingiy they did with» 
out hurt ; the iſſue thereof being reported tothe King, was enterrained with (uch a re- 
markeable indignation, that he furiouſly replyed , Quideſ# hoc ? Deus eff juſtus Fudex ? 
pereat qui deinceps hoc crediderit. How ſolemnly 3nd ſuperſtinoufly theſe Ocdeals 
were performed ; ſee Lambard out of his ancient Authour, in the word Ordalium Reade 
alſo the Saxoxy Lawes of Kings Athel/fane, chap. 23. where it 18 ſaid, that che party ſu- 
ſpeed, three dayes before his tryall, mult goe to the Prieſt, and heare Maſlc, ani feed 
for that time upon bread, and alc, and water, and warts, &c. Sce the reſt in the Lam. 
Theſe kinds of Purzations remained in uſe amongſt our Anceſtours, ull the time ot 
Hen the 23.in wiiole reigue they b:gan to be abolithed ,rat her by deſuerude and 1n reverence 
to this Canon Law, than by any Statute of the Realme : as learned M" Selden hath obſer- 
ved in the Notes upon his forementioned Eedmerus p.204 where alſo the R-2der may ſee, 
how farre forth they w-re forbidden, Oaely che try 2}l by Combare, though it. be abrogated 
ay the Canon heere 15 notwithſtanding permutred by the Law of this Land , but of - -—" 
Orme 
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formed by combate, and paſſing by burning fire, which is 
worthiiy rejected, for that thereby the innocent many 
times was condemned, ard God thereby did feeme to be 


tempted : OF injuries and wrongs done : Of -Ecclefiattt- 


call puniſhments due to oftences, among which one ts, That 
lo often as one offendeth, ſo often hee 1s to be puniſhed * 
And that Prelates doe not take reward, to winke at men 
in their ſinnes, or turne corrections into pecuntary Paines, 
for gaine of filthy lucre : Of Penances and Pardons, or re- 
miſſions : Of Excommunication, which is the greateſt pu- 
niſhment in the Eccleſialticail jurifdition, and who, and 
in what caſes men are to be [{trucken thereby. 


ERTIES EIGHTEEN; 
PARTE MM 
CHAP. H 
SECT. I. 


what nſes the (vuile and Canon Law bave in thu our 
Reatme ; and that the Civile Law vreſpefteth i mat- 
ters of ordiuaric and extraordinary Copniſance. 


F all thoſe godly and excellent Titles of the Ci- 
| vile and Canon Law, ſofull of wifdome, ſo full 
ARES of varicty, (0 well ſerving for every moment, 
E/ S229 and ſtate of the common-wealth,in peace or in 
warrc,as nothing can be more, the Profefloursthercof have 
very little uſc here within this Realme. 4 
For firſt, for the Civile Law, (beſide the two Umnverſitices 
of this land, that of Oxford, and the other of Cambridge, to 
whom the Kings of this Realme have granted a larger li- 
bertie,mm thepraRilſe of theſe Lawes,than to any other place 
of the Kingdomeszfor that their purpoſe was, to have young 
men trayned up there, in a more ripe knowledge of theſe 
profeſſions,that when they cameabroad,they might be more 


ready in all matters of negotiation and commerce, that the 
Prince 
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Prince or ſtate ſhould have need of the to deale in with for; 


rein Nations, when they were thcrete calledzto which the 
Lawes of this Land ſerve nothing at all,by reafon of the gif. 
ference that is bctweene their Law, (which 1s either wholy 
the Civile Law, or for the moſt part grounded on it) and 
the Law of our Nation ) a very tew Titles arc left tothe 
praciſers thereof to deale in,and moſt of them feldome and 
rare in uſe, as ſhall be hercafter ſhewed, fo that I may well 
divide all the profeſſion of the Civile Law here with us, 
into matters Ordinarie and Extraordinarie. 


SECT. 


That the matters of ordinary Cogniſance are Marme , of 
which ſome are (will , others ('rimiall, and what the 
(wlll Marme matters are; and what manner of progee- 


drngs they bave. 


2. 


He matters of ordinary cogniſance of the Civill Law 

here'in this Land, are Marine matters , of which ſome 
are Civill, fome are Criminall. 

Civill matters are thoſe which concerne either the free 
uſe of the Sea it (elfe, or the rights that men have to trade 
and traffique thereupon,ot the bargaines,ſales,or contradts, 
or as It were contracts that are made or done beyond or 
apon the maine Sea', or any creeke thereof, or within af- 
much ſpace from the Sea, as the greateſt winter wave run- 
neth out, for any matter belonging to any negotiation or 
merchandize, or any other thing to the Ship or trade ap- 
pertaining 

And firſt for the uſe of the Sea it (elf;the Law holds it tobe 
common,and that every one hath right to trade & traffique 
upon the ſame, ſo that it be without the prejudice of that 
Prince or Land, to whom the Sea is adjoyning. The like 
may be ſaid for the ſhore it ſclfe, ſo that it be either for the 
refreſhing of themſelves with water, or victuall, or for the 
repayring of their Shippes, or buying any thing neceſſary 
thereunto, or it bee cither for uttering of any rs. 

they 
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they have, or buying any thing 2gaine of the people, upon 
whoſe land they rouch: In which caſe it were barbarous to 
repell any, comming in peaceable manner ; albeit 1t inay 
happen upon ſome jealouſie of the State, either for that 1t 
bath ſome great forrain Enemy, whoſe continuall invaſion 
they feare, or that the Sea coaſts are much infeſted with 
Pyrates, that in this caſe reſiſtance may be made; but when 
it is made manifeſt by flag of Truce, or otherwiſe, they arc 
no other but well meaning men, they are to be entertained 
with all kindneſle 

For ContraQs in Marine cauſes, ſome are contraQts in 
deed, ſome are as it were contracts: Contras in deed are 
all bargaines and fales whatſoever, made betweene Mer- 
chant and Merchant for any commoditie, fraught or traf- 
fique in the ſhip,or any ſale or bargaine made of the ſhip,or 
any thing thereto belonging, as Maſts, cordage, anchorage, 
victuals, or any other thing of like nature,neceflaric for the 
imployment of the ſhip. 

Thoſe things which are as it were contracts, are thoſe 
perpetuall rights, whichare betweene the Purſer or Maſter 
of the Ship, and the Paſſengers, or betweene one paſſenger 
and another. 


The perpetuall right which is betweene the Purſer or. 


Maſter of the Ship, and the Paſſengers is, that the Purſer 
or Maſter be anſwerable for all ſuch wares or goods as are 
brought into the ſhip, whether it be delivered to himſelfe, 
or any of his Mariners: for he ought not onely to be tuſt and 


honeſt himſelfe, bur alſo uſe the miniſterie of honeſt peo- 


ple about him ; and therefore the Maſter of the ſhip is no 
leſſe bound for their perſons than his owne. The Paſſen- 
gers againe are honeſtly and readily to pay the Maſter of 
the ſhip their fraught, and all ſuch other charges of dyer, 
and other proviſfionas they have put himto; whercin it 
there be any default of any ſide, the Law affordes an ation 
called E xerciroria, whereby the one or the other may be re- 
leeved, 
The Maſter of the ſhip is he, who hath the charge of the 
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whole anchorage and government of the ſhip,and his office 
is either to let the ſhip to hire, or to buy and (ell Merchan. 
dife, or to plic fares, or to provide tacle and furniture for 
the ſhip. 

The Purſer, whom the Law calleth Exerciror Navy, ig 
he to whom all the profit or revenue of the ſhip doth come, 
whether it be in his owne right, or 1n an others. 

The perpetuall right that is berweene paſſengers and 
paſſengers, and ſaylcrs and paſſengers is, that in caſe of 
ej<&ments, and caſting out of gods, and other merchan. 
diſe into the Seca in time of tempeſts, or other dangers, by 
rocks or quick tands, for the lightning of the ſhip, becauſe 
it is for the common good of all that arc inthe ſhip, and the 
preſervation of the reſt of the fraught ofthe ſhip,1t be made 
up with the common contribution of all : for god reaſon it 
is, that they whoſe gods are faved hereby, ſhould againe 
with their goods redeeme the others lofſe,according to ſuch 
proportion of gods, as they have in the ſhip, and the Law 
of the Sea allowes. 

Burt in cafes of Eje&tments, the Law of the Sea is this, 
(which was taken from the people of Rhodes, who in old 
time were great ſeafaring men, and diſcoverers of ſundry 
countries, whoſe Rules even to this day are holden for god 
amone all Marriners, for the great equitie and indifferencie 
that is in them)that as well the Maſter or Purſer of the ſhip 
himſelfe ſhall contribute for the preſervation of his ſhip, as 
alto the paſſengers for ſuch ware as they have in the ſhip, of 
what ſort ſoever it be, albeit happely it be but of ſmall 
weight, as pearles, pretious ſtones, and ſuch like ; and if 


perchance there be ſome paſſengers in the ſhip, who have 


no ware nor merchandiſe in it, yet becauſe themſelves are a 
burthen to the ſhip, eſtimate is to be made of his or their 
apparell, rings, and jewels, according to which, he or the 
are to contribute towards the loſle of ſuch things as are ca 
out into the ſea : neither is there any thing inthe whole 
ſhip excepted, ſave only thoſe things which are put therein 
to be ſpent, for the common god of all, as victuals, _ 
an 
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and ſuch like ; for thoſe things are not brought in for any 
one private mansuſe, bur for the benefit and ſervice of all : 
and ſo much the rather, for that if viftuals faile, or other 
like neceſſaries want, every one mult contribute thereto, 
or impart of that which he hath for his owne private pro- 
viſion ; but of mens owne bodies, unleſſe they be ſervants, 
there isnorate to be ſet, becauſe a free-mans body cannot 
be eſteemed. 

In prifing, eſtimate is to be made as well of thoſe things 
which are loſt, as thoſe things which are ſaved, and the + 
price is to be ſet downe, not for how much they were 
bought, but for how much they might be ſold, and that for 
the preſent, leſt the contributors ſhould be overmuch char- 
ged. Neither is it to the purpoſe that the goods which were 
loſt, might have beene ſold for more,for that herein regard 
is not to be had of the gaine, but of the lofſe. And it any 
thing that was throwne out were knowne to be decayed or 
made worſe by waſhing with falt- water, ic is not to be e- 
ſteemedas anew freſh thing, but the price thereof isro be 
abated accordingly. 

Now the contribution is to be made in this manner, firft 
the loſle is to be ſet downe, then the rate of thoſe things 
which are ſaved, out of which muft be drawne an equall 
portion, porportionable to the quantity of every mans 
gods he hath in the ſhip, to make up the lofſe, deducting 
out of the loſers geods for himſelfe, ſo much as is anſwee 
rable to his proportion, ſo that he ſhall neither be made a 
cleere ſaver, nor a cleere loſer, but ina certaine quantitic 
rateable to his part. 

But this contribution is in that caſe to be made, if the ſhip 
be ſaved;for otherwiſe ifa wrack happen, either before the 
ejetment, or inthe ejetmentr, then whatſoever any of the 
vectors or paſſengers catch,is his owne;neither is there any 
reg to be had of the lofle of the ſhip, or of the gods, un- 
Icſle perhaps afterwards they be drawne out of the ſeas 

Bur here we are to note, thatneither the things that are 
thus ejeRed,ceaſe to be the firſt owners,neither become he 
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that takes them up ; for becauſe the firſt owner doth not 
count them for goods caſt away , bur ſtill hee beares that 
minde to them, that if he may recover them, he will hold 
them as his owne goods , and in conſideration of ſo much 
as afterward hee ſhall recover, the contribution 1 che reſt 
ſhall ceaſe. 

Neither if the Maſter of the ſhip himſelfe by violence of 
the tempeſt, ſhall loſe a Maſte or a Saile, ſhall hee be more 
allowed therfore, than a Carpenter to whom a houſe is let 
out to be built, ſhall be allowed for his axe or {awe, it hee 
breake it. 

Beſide in matters of wrack, therc 15, as it were,a coiitrat 
betweene them which have loſt cheir gods by ſhipwracke, 
and them upon whoſe Lands the ſaid gods are-driven, that 
the ſame be reſtored to them or their heires,if they come in 
due time toclaime the ſame : and therefore it is preciſely 
forbid by the Law , that no man ſhall meddle with ſuch 
gods as are wrecked, and ſuch as are proved to have ſtolne 
any thing thereout are holden for robbers ; for that ſuch 
goods being caſt on land, & recovered out of the ſea,remain 
{till his who was the owner thereof, and deſcend upon his 
heirc, neither excheat unto the King , neither to any other 
whom the King hath priviledged 1n this behalfe. And ther. 
fore the. Emperour Conftantine the great, ſaith worthily in 
this caſe ; If any vip at any time by ſhipwracke be driven unto 
the ſhoare, or touch at any tand, let the owners have it, and let 
wot my Exchequer medale with ut: for what right hath my ©x- 
chequer in another mans calamitie, ſo that tt ſhould hunt aftey 
game #n ſuch a wofull caſe as this 5 ? And yet if no kindred 
appeare within a yeare and a day, or appearing, prove not 
the goods ſhipwracked to be theirs, the goods come to the 
Exchequer even by that Law : to much that law condem- 
neth careleſixſle, which is written YViguantibus & non doy- 
»ienibrs. And with this agree the Lawes of this Land, as 
taken out of theſe 1umpertall lawes ; whereby it is ordered 
that ſuch goods as are faved out of the wracke,ſhal be kepr 
dy the view of the Sherite, or tome other chicte Otficer, 


and 
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and delivered to the hands of ſuch as. are of the place where 
the goods were found, ſo that if any ſue for them, & prove 
them to be his, or to have periſhed m his keeping,they ſhall 
be reſtored unto him without delay;otherwiſe they efcheat 
unto the King, or to him to whom the King hath granted 
the ſame : And if any convey away any part of the ſame 
goods contrary to the law, and de attainred thereof, he ſhall 
be awarded to priton, and make fine at the Kings wil, and 
yeeld dammages unto the party grieved : and a wrecke by 
the lawes of thts land, is where all tiving things within the 
ſhip doe periſh, * but if a man, a dog,or a cat doe ſcape our 
of the ſhip alive, it 1s otherwile. 

For martrers of contraR , they are cither 1n the petito- 
rie , or in the Poſfſcflorie. The Petitorie is where the 
property of any thing is challenged, this of all other fuires 
1s the hardeſt, b<cautſe the proofe thereof 1s very difficill ; 
for albeit the propertie of things may bee got ty many 
meances, as well by the law Civil, as by the law of Nati- 
ons; yet it is not athing fo eafie to be proved, tor thar there 
mult concur many thingsto the proote ofa property other- 
wilc you ſhall taile in your ſuit, as in a caſe of bargaine and 
faile, that there was ſuch a contract between the buyer and 
the icller, that there was cither money paid for it, or thar 
he that ſold it was contemt to take the buyers word for it, 
that delivery was made thereof , otherwiſe the property 

,aſſeth not , bur onely in tome few caſes, in which netther 
poſſcflion nor delivery is required. Laſtly, that be which 
fold it was rightfull owner of it, otherwtle can henot paſſe 
over a thing he had no right unro. wor 

The Lordſhip or property of things, is bipartite ; for ci» 
ther it is dirc& or full , ſuch as men have whenthey have 
not only the thing it {etfc , whereof they are Lords or Pro- 
prictarics, but alſo the ute and commodity thereof; or elfe 
it is profitable, as 15 the hold of Tenants and Farmers, who 
bave the uſe, gaine,and poſſeſiion ofthe thing, burthe Lord 
the property and rent in acknowledgement of his right and 
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The Poſſefforie is that right, whereby the uſe or poſſe}i. 
en of a thing is claimed, of which there be three ſorts : tor 
it is cither in getting of the poſſeſſion of that a man hath 
not, or in keeping of the poſſcſſion of that a man hath, or in 
recovering and regaining of the poſſeſſion of that which 
is loſt. SES 
The proceeding in all theſe Civile matters, is by Livell 
concluding to the action, the partie agent giving caution to 
proſecute the ſute, and to pay what ſhall be judged againſt 
him, if he faile inthe ſute ; the Defendant on the contraric 
part, ſecuring his adverſaric by ſufficient ſuertic, or other 
caution, as ſhall ſeeme meete for the preſent to the Judge, 
that he will appearc in Judgement, and will pay that which 
ſhall be adjudged againſt him, and that hee will ratific and 
allow all that his Proctor ſhall doe in his name : for to all 
theſe ends ſati{dation in Judgement is, which is nothing elſe 
but a conrſe to ſecure the adverſaric of that which is in de- 
bate before the Judge, that on what fide ſoever the cauſe 
ſhall have anend, the clients may be fureto get that, which 
by law ſhall be adjudged unto them. 


SECT. 3. 


What are the Criminal marine matters, whereof the Law 
Civile holaeth plea heere with us, and what proceeding. 
they have. 


Nd fo much of thoſe Civile Marine matters where- 
of, the Civile Law heere in England uſually holdeth 
plea. Now af the Eriminall matters which belong to that 
Court, but yet by way of Commiſſion from the Prince, and 
that is that horrible crime of Piracie, deteſted of God and 
man, the ators werein Ty callcth Enemies to all, and to 
whom neither faith nor oath is to be kept. 

Piracic is called of the Greeke word 7422, which is * De- 
ceptio in Latin, and in Engliſh Decespe, for that many times 


Arn Ts Jia x) TEXWM, and from this ſenſe, oi x7! Agony t4x3p3yr, were called mes” 
exmai, Pirates, as the Scholiaft of Sophoeles hath uored upon 46x. 
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they pretend friendſhip, when they intend nothing elſe bur 
robberie and bloud-ſhed;or they are ſo termed of the word 
Tec#r, that is, of their wandring up and downe, and reſting 
in no place, but coaſting hither and chither to doc miſchiefe, 

A Pirate 1s a Sea-thicfe, who for to enrich himſelfe,cither 
by ſubtiity, or open force, ſctteth upon Merchanes and o- 
thers, trading by ſea, ever ſpoyling them of their loading, 
if they get the upper hand,and ſomtimes bereaving them of 
their life, and ſinking of their ſhips. 

The proceeding of theſe Criminall matters, is by accuſa- 
tion and information, and after by triall of ewelve men up- 
on the evidence, acccrdinp to the lawes of this land, and the 
lawes of the ancient Feudes of Lowberdie, where the like 
triall is, and from whence, it ſeemeth,this of ours was firſt 
derived. But here muſt wee note, that matrers of repriſfals 
areno piracies, although many times there fals outno leſſe 
outrage in themyfor ſpoylingand ſlaying of men, than doth 
in the other : for that Repriſals are done by the Princes 
commiſſion, granted to the ſubzeR, for redrefle of ſome 
injurie done to himſelfe or his ſubjeR, by ſome other for- 
reine Prince or ſubje,and amends hath beene required by 
law, and cannot be had, whereupon licence is given to the 
ſubic& toreleeve himſclfe by what way he can againſt the 
other Prince, or any of his ſubieRts, by taking ſo much 

cods of his, as himſclfe was indamaged ; which courſe is 
Feld among Princes, therather to afford Juſtice where itis 
lawfully demanded. B artol. 1. nnilns num .2.C. de Fudeid 
& Cehlicolis, 


SE CT. 4 


That the things which extraordinarily belong unts the 
Cogmſance of the Civile Law, are of three ſorts, and 
concerning the firſt, which reſpeeth treaties betweens 
Prince and Prince. | 


ANd thus much of the cauſes, which ordinarily doe bes» 
long unto the Cognilance of the Civile Law huts, vary 
and, 
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land. Now it followeth , that I ſpeake ſomewhat of thoſe 
things wherein the Civile Law dealeth incidently, and by 
authoritie of the Prince, & is not the ordinaric object of the 
Civile law,howſocver otherwiſe they cannot be hand{omly 
dealt in, but by ſuch as have the skill of the Civile Law. 

W hereof there be three ſ{orts, the firſt is matters of for. 
rein treatie betweene one Prince and another; the ſecond is 
the ordering of martiall cautes, whether they be Civile or 
Criminail jnan Army ; the laſt is the Jadgements of En- 
___ and Armes, and the deciſions for challenges of rights 
O 


Honour and precedencie, where any of them 1s 1n con-. 


troverſte. : 
For the firſt, whereas all other Nations in compaſſe round 


about us be governed by the Civile Law, and treaties are to 
be decided by Law(both for thofe things which are in que- 
ſtion, and to be concluded by Law, and for thoſe things 
which are determined by confultationand agreed upon) 
who is thereto to be choſen rather than a Civilian,to whom 
their law is knowne, as well as to themſclves : and if per- 
haps he underſtand not their language ; yet hee underſtan- 
deth that language wherein the lawes themſclves are writ- 
ten, and is the fitteſt tongue for treatiſes betweene Princes 
and Princes, becauſe it 1s a common tongue to the learned 
of all the Weſt part of the world, and thereby every Prince 


| ſhall reteine his owne Majeſtic in parlying, as it were, in 


his owne language, and nor be forced to ſpeake in an other 
Princes tongue, which, no doubt, is a great diſadvantage 
to him that ſhall treat; for that every Nation hath ſome 
proper /diom, not ſo well diſcerned by the booke- ſpeaker, 
as perceived by the Natives of the countrey, where it is 
ſpoken, and whercin a ſtranger may eaſily be deceived. 
How much forreine Princes doe eſteeme of the skill of 
a Civilian in theſe matters, it may be underſtood thereby, 
that they never, for the moſt part ſend any Embaſſage for 
the treatie of any league or matter of commerce, but that 
one or moe of them are Civilians. And ifthe care of tlieſs 
things be ſo great with them, ſurely the eſtimation of the 
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ſame ought not to be light with us: for by what lawes their 
leagues and negotiations uſe to bee dire&ted , by the ſame 
mult ours bee ordered, fo that for that point, one kinde of 
learning muſt ſerve for both ; for that otherwiſe one Nati- 
on will not be convinced by the other what their capitula- 
tions are. 
Surely, ſuch as over and beſides their owne experience, 
have the knowledge of the Givill Law, have hercina dou- 
ble helpe above another man that wanteth the ſame. Firſt, 
their owne underſtanding , which tor the moſt part is of 
like proportion as other folks is:Thenthe skill of the Lawes 
themſelves,which are a quinteſſence of wit above other hu- 
mane learning, and were either wholly compoſed of the 
mature and deliberate reſolutions of ſuch Emperours as 
then ſwayed the whole world, or were the domes & judg- 
ments of ſuch wiſe men, as then managed the whole world, 
and the affaires thereof under them. But who, when hee 
ſeeth a ſword in it's ſcaberd, knoweth whether it will cut 
or not, although the torme thereof be a preſumption, that it 
will: but, doe but draw it out of the {caberd, and try the 
blade thereof, and then ſhall you ſce the ſharpeneſle of it : I 
make no application hereof , for that my meaning by my 


words may be well enough knowne. 


But in theſe matters, the wiſdome of the State knowes 
beſt what is to be done , and I onely remember what other 
Nations doe, leaving the reſt to their graveſt confiderati- 
ons, who by precedents of former times, and men of expe= 
rience, furnyhed with exoticke tongues, have carried this 
part of pollicie very well and fafely hitherto : but now to 
the ordiWng of Martiall cauſcs. 
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SS I. Fo 


What are Martial cauſes, which axe the ſecond extraoras- 
nary matter belonging to the Cogniſance of the (vv81 


Law with ns. 


Artiall cauſes are either Civill or Criminall, where- 
of both are determinable by the Civill law. A Civill 
Martiall cauſe, is where either the Captaine or the Souldicr 
requireth ſome thing that is due,and withholden from him, 
as his ſtipend, his apparell, which among the Romans was 
due twice a yeare, that is, their Sommer apparcll from the 
firſt day of April to the firſt of September, and their Win- 
ter from thence to Aprill ; his diet, which among the Ro- 
mans was two dayes hard bisket , the third ſofter bread , 
one day wine, an other day vineger , one day bacon, and 
two dayes mutton; his priviledges cither in caſes of pre< 
ferment, as to be removed from one degree to another, or 
in caſes of immunitie, as to be freed from all ſervile funRi- 
ons, and ſundry other like, which a diligent reader may ga- 
ther out of the titles of the Digeſt and Code of militarie af- 
faires, and other like titles which accompany them. 

Souldiers faults arc either proper to themſelves,or com- 
mon with others. 

Thoſe are common with others, which other men fall 
into, and are correted with like ordinary proceeding as 
other crimes of like nature are, as man-ſlaughter, theft, 
adultery, and ſuch like. *» 

Thoſe arc proper which doe properly appertatnc to mi- 
litaric diſcipline, and are puniſhed by ſome ani Or EXx- 
traordinarie puniſhment,as arc theſe,nor to appeare at Mu- 

ſters: to ſerve under bim he ought not to ſerve: to vage or 
wander long from the Tents, althcugh he returne of his 
owne accord : to forſake his Colours, or his Captaine : to 
leave his ſtanding: to fly over to the Enemy: to betray the 
Hoaſt: to be diſobedient to his Captain, Coronell, or Lieu- 
tenant, to loſe or fell his Armour, or to ſtcale another mans: 
to 
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to be negligent in forage , or providing of viAuall: to neg. 
Ic& his watch : to make a mutiny , to fly firſt out of the 
field, or other like, which are delivered in the late cited ti- 
tles. Concerning this Arran, who wrote the life of Alexan- 
der the great, thus ſaith;Every thing « counted an offence in 4 
Souldier, which 14 done contrary to the common diſcipline ; as 
to be negligent, to be ſtubborne, to be ſlothfull, 

The punifhments wherewith Souldiers are corrected, 
are hel: , cither corporall puniſhment , or a pecuniarie 
mul&, or injunction of ſome ſervice to be done, or a mo- 
tion or removing out of their places, and ſending away 


with ſhame. 
By capitall puniſhment is underſtood for the moſt part 


death , or at the leaſt beating , unleſſe happily it be pardo- 
ned, eicher for the unskilfulneſic of the Souldier, or for the 
mutinie of the company , being thereto drawen by wine 
and wantonneſſe, or for the miſeration or pittie of the par- 
ty offending. 

All which a wiſe Judge moderateth according to the 
quality of the perſon, the quantitie of the offence, and the 


opportunitie of the time. 


SE Cl. 6 


T hat the third and laft matter of extraordinary (| veniſance 
in the Cevill Law here with 3, congerneth the bearing of 
Armes, and ranging of every man in his proper place of 


honour: and firſt of e Armory. 


'T He laſt extraordinary matter that the Civile Law Judge 

dealeth in, is the bearing of Armes, and the ranging of 
every man into his rome of honour, according as his place 
requires: and here firſt of Armes. For skill in Armory, al- 
though it be a thing now almoſt proper to the Heraulds 
of Armes, who were inold time called Feciales, or Cadu- 
ceatores, becauſe they were mefſengers of warre and peace; 
either to proclaime the one, or denounce the other: yet the 


ground thereof they have trom the Civile Law , ſo that 
O 2 _ thereby 
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thereby to this day they may be dire&ed in their $kill, or 
contrelled it chey due amille, 

For beſides, that there are many other places in the Law 
which touch Armory, as appearcth by the titles here quo- 
ted in the margent, Barrhol. himſelte maketh a (peciall tra- 
ate thereof, and divideth the whole matter of Arines into 
three ranks, according to the divers ſorts of men that bare 
them : for ſome are Aries of ſome publick dignitie and 
office, as the Armes of the Legate, or Proconſull,the Armes 


of Biſhops, the Armes of the Lord Admirall ; other are 


Armes of ſpeciall dignitics, as Armes of Kings and Prin- 
ces, Which nv manisto beare or paint 1n his houſe or 
ſtuffe, unlefle it bee for to ſhew his duetie or ſubjeRion 
therein. 

The third fort is,of thoſe which are private mens Armes, 
of whom part have them by the grant of the Prince, or by 
authoritic ofthoſe, to whom the Prince hath given power 
to grant Armes to others, as hath the Earle Marſhall with- 


in this Realme of England; others have taken them by 


their owne authoritie , which albeit in former times they 
might doe, as alſo they might take ſuch names as every one 
did like of { for names and ſignes inthe beginning were in- 
vented, for to know and diſcerne one man from an other ) 
and as every man might change his name, ſo might hee 
change his figne, ſothat it were not done 1n fraud and de. 
ceit : but after it was forbidden, both that any man ſhould 
change his name, becauſe it was not thought it could be 
done with any god mcaning, and that no man ſhould beare 
Armes of his owne authoritic ; and therefore Ofticers were 
appointed under Princes ( as I have ſaid) who ſhould give 
Armesto ſuch as deſerved well ofthe common-wealth, ci- 
ther in warre or peace: for albeit in the beginning Armes 
and Coluurs were proper to men of warte, to avoid con- 
fuſion 1n the hoaſt, and to diſcerne one company fron 
an other, yer when it came to be a matter of honour, it was 
challenged no lefle by men of peace, than by men of warre ; 
for true indeede is that ſaying of Tully, Parva ſunt foris 
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arma, niſi eſt confilium dom : and th? Emperour ſpeaking 
of the benefit that Advocates, and ſuch like bring to States L- Advocatt C. 
and Common-wealths,faith thus, Advocates which breake - Advocatis 
the doubrtull fates of cauſes , and with the ſtrength of 5,*©/04 
their defence ſundry times, as well in publick cauſes as in | 
private, raiſe up thoſe that are falne, and releeve thoſe 
which are wearicd, doe no leffe god unto man- kinde, than 
if by warre and wounds they ſaved their parents and coun- 
trey : for we (ſaith hee) doe not count, that they onely doe 
warre for our Empire,which do labour with (word, ſhield, 
and target,but alſo our Advocates,for indeed the Advocates 
or Patrons of cauſes doe warre , who by confidence of 
their glorious voyce doe defend the hope, lite, and poſteri- 
tie of (uch as be in danger : thus faith hee ; and thereupon 
commeth that diſtin&tion of (aſtrenſe peculium, Et quaſs 
caſtrenſe peculsum, ſignifying thereby, that albeit Counſel- 
lours to the ſtate, Lawyers,and ſuchlike be not atuall war- 
riers, yet they are repreſentative warriers, and doe no lefſe 
ſerve the Common-wealth than they. The Souldier riſeth 
betime in the morning,that he may goe forth to hisexploic, 
the Advocate that hee may provide for his Clients cauſe; 
hee wakes by the trumpet, the other by the cock;he orde- 
reth the battell, the other his Clients bufinefle ; hee taketh 
care his tents bee not taken, the other that his Clients 
cauſe be not overthrowne : ſotheneither of them is a war- 
rier, the one abroad inthe fteld, theother at home inthe 
Citic. Beſides Barthel. treateth in that place,what things 
are borne in Armes, either naturall, as beaſtes, birdes, fi- 
ſhes, mountaines, trees, flowres, ſunne, moone, ſtarres, 
or ſuch like: or artificiall, not taken from things cxiſtenr, 
as colours, ſimple and mixt, divided by halfes or quarters, 
or by lines, dire, croſſe, overthwart, or ſuch other ; then 
how each of theſe is to bee carried, wherein Art muſt fol- 
low Nature, that every thing figured, be borne according 
to the nature of that which it doth fhgure, and not other- 
wiſe : and therefore as in enſignes, flagges, or ſtandards, 
the ſpearc or ſhaft gocth before, & the (treamer or colours 
O 3 follow 
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follow after, ſothe face of cvery creatnre that is figured or 
deſcribed inthe banner or hatchment, muſt Ioke utito the 
ſhaft or ſpeare ; unleſſe a man beare two creatures, one lok- 
ing toward the other , for then this obſervation hath no 
place, for vaine it is to conjeRure where things are certain, 
otherwiſe it is the nature of the face to goe before, and the 
body to follow after : and the like reaſon is of the parts of 
every creature which is likewiſe borne in Armor, which 
are diſtinguiſhed by before and behinde, whole fite muſt be 
ſach, that the head looke to the ſpeare, otherwiſe would it 
ſeeme to goe backe like a monſter : bur if the forevart alone 
of any creature be borne ina Scucheon, as often it happeneth 
that men give onely a Lyon, Beare, or Buls head for their 
Armes, then, muſt not the head direRly looke unto the ſhatt, 
but aſide : further, every of theſe creatures be fo deſcribed 

inthe coarte, as his vigour and gencroſitie be beſt ſer our, 
whethcr it be a fierce or ſavage beaſt, or a mildeand gentle 
creature. Burt for colours, his rule is, that rhe nobleſt co- 
lour be pur in the firſt partof the field, howſoever thie coate 
be divided, quarter or pale. And of colours, the golden co- 
lour is the chiefeſt , as that which doth figure the Sunne, 
which is the fountaine of light, which is moſt acceptable to 
every mans eye. The next is Purple or Red, which doth 
figure the fire, that is the higheſt and nobleſt of the foure E- 
lements, and next the ſunne it telfe in dignitic. The third 
is Blew, ofthe Heralds called Azure, and Cers/ew in Latin, 
which figureth the Aire, which is a cleerc and tranſparent 
body, and moſt capable of light, and commeth in nobility 
next after the fire. The fourth is White, which commerh 
neerc tothe Light, and therefore is more noble than Black, 
that draweth neere to darkneſle, and therefore is the baſeſt 
of a{l Colours. And for mixt colours, as every one hath 
more or lefſe of White or Black, fo cither they are nobler 
or baſer in reputation or degree. And thus much in gene- 
rall as concerning the knowledge of Armes. 
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{oncerning the Placer and Sncceſſitons of Princes, and other 
honourable Perſonages, and firſt of their Places, 


Ow followeth what the Civile Law holdeth, as con- 
cerning Princes, and other honourable Perſons, and 
their ſuccefſions and places, which a grave Judge of this 
Land hath anciently acknowledged to belong unto the Ci. Nedvan 37. 
vile Law. Hen.6.fol,z 1 
By the Civile Law,all power commeth from God,as the 
Scripture teacheth, and among powers the two greateſt are 
the Empire, and the Prieſthood ; for as God hath ordeined 
the one to rule the outward man,and to bring all his ations 
within the compaſſe of reaſon, and ſo to eſtabliſh common. 
wealths, and to order the fame : So alſo hath hee provided 
the other for the inſtruction of the inward man, and the 
planting of Religion among men. | 
By the Empire, 1 underſtand, not onely the Empire of 
Rome ( which ſometimes bare rule over molt part of the 
world, at the lcaſt ten mighty Kingdomes, which now are 
growne into particular Empires and Monarchies them- 
ſelves ) buralſoevery ſeverall Kingdome, which acknow- 
[<dgcth no other Emperour than his owne Soveraigne; tor 
howſoever they diffcr in name and citle, yet is the office it 
ſclfe all one : For every one of them is Gods immediate Vi- 
car upon earth in thetr owne Kingdomes, for matters ap- 
pertaining unto Juſtice. W hereupon the Civile Law gives 
them very honourable titles, ſometimes [tearming them F 
Gods upon earth, for the great authority they have over f: % 0 we 
other mien under God;tumerimes Miniſtersof God, for the El iN, a. 
ſervice they doe God in their common- wealths;fomrianes C.:-/ir.; 1.56. 
moſt holy, and moſt religious, for the care they ought to ©7414 5- 
have about Keligion, and correcting of thote things which 
are done agaluſt thc feare of God ; for a King ought in all 
things to propound the word of God before him for his 
rule, aud to follow the doctrine of the Apoſtles ; fomimes 
they 
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they are called moſt milde, becauſea King in all the courſe 
of his life, but ſpecially in matters of pumſhment ought to 
C.5.tit.4 123+ jmitate the mercic and favour of Almighty God. | 
Although the Emperour or King be reckoned among his 
L.fin.C.de vr. Nogbilitic, becauſe he ſhouldnort be puft up with the glorie 
henif-c.4* U- OF his place,& conceive he were of a more exccllent mould 
+2206 4+ a0 than the reſt, when indeed wee are all of one, and the ſelfe 
ſame clay ; yet he is both by the ordinance of God and man 
t Petrie. &s vTw%200, (as the Apoſtle tearms him ) among them, that 
Ver. 13. is, one who is ſupreame Soveraigne above the reſt, and 
whom they ought in all chings to obey, ſo 1t be not againſt 
pe 293 the Law of God, and common Juſtice ; for himlelfe is in 
_ "IT pe- ſteed of the whole Law, yea he 1s the Law it {clfe, and the 
nitentiis &c, onely interpreter thereof, as in whoſe breaſt 1s the whole 
C6t 23.119. knowledge of the ſame; which albeit the Doctors doe | 
C. deteſ/tb,t. hold with a qualification, as thereby underſtanding, not 
"A onely the Princes perſon, but alſo his Chancellours, both 
which put together, make up a perfed ſtate of a Prince : 
yet foraſmuch as all that benefit of wifdome and govern- 
ment that commeth from them unto the Common- wealth, 
is principally derived from the Prince, as fromthe head, |} 
who hath vouchfafed to make them,as it were,members of | 
his body, and fo by them to derive the power of his ge- 
vernmentunto all; it may be rightly ſaid,that in the Princes 
breaſt, reſteth the fulneſſe of all knowledge, for the well 
ordering of his common- wealth ; for what they fee, they 
ſee for him, whatthey heare, they heare for his uſe, what 
they underſtand, they underſtand to doe him fervice,and fo 
conſequently of the reſt of the ations of the minde and bc- 
dy,they obey the Prince as their Soveraigne : ſo thenas the | 
Prince hath the primacie in the government of his com- 
mon-wealth, and all thoſe which governe under him, go- | 
verne by, and for him ; ſo alſo we . he the precedencie, and 
_riges 6 or foreſitting in all aſſemblies before the reſt, and 


ſuch other as have precedencie or foreſitting, have it by the 
= Þ Princes indulgencie. 
> - "ag % 4 n , , 
is princts, 3 Nextunto the Prince 1s his Queene, who ſhineth by the 
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beames of her King, and hath the ike prerogative as him- 
ſelte hath. After them comes next in place the Kings Chil- 
dren, becauſe children in a fort are partakers of their Fa- 
 thersdignitie : but yet among children there 1s a difference, 
that the male be preferr'd betore the female,& among thole 
 whichare males,the cldeſt have the preheminence in going, 
fitting, ſpeaking, and other like matters of reſpect. After 
the Kings Children follow in the next ranke Dukes, aftcr 
them Marqueſſes, then Earles , fourthly Vicounts, and 
laſt Barons ; all which kave dignitics cither heritable, or 
granted by the bountie of the Prince, whereupon their no- 
bilitie is tounded, and whereby they onely and no other 
are to be accounted Peeres of the Land. Among theſe, for 
courtefie ſake, arc reckoned ſuch as deſcend of Neble Hou- 
ſes,cvery one according to his degree,untill the third gene- 
ration ; and the Caughtrers of theſe great Houſes, fo long as 
they marrie to any that are in degree of Peeres, reteine their 
fathers dignitic, but if they marrie under the degree of 
Peeres, then they loſe their fathers place, and follow the 
degree of their husband ; which notwithſtanding 1s 1n pra- 
Rice otherwiſe heere among us, but without any warrant 


L. 1 £ de dignt- 
tat. lib. 12, 


of Law. The like is of the Widowes of the Peeres, who L£. Multeres 132 


while they live ſole and unmarried, reteine the nobilitie of 
their husbands ; but if they marrie, then they follow the 
condition of their ſecond husbands, be it honourable or 0- 
therwiſe. 

Next in place after Peeres come Knights, whereof -Cu- 
jaciu following the moderne Frexch Heraldrie, maKeth 
three ſorts; cne whereot hee calleth (hevalliers, the other 
Bamnerets, the third Bachilers, but ſetteth downe no pro- 
per difference of the one from the other ; and therefore [ 
leave that to bee enquired of thoſe, which ſhall be curious 


C.de dignir l. 
12, C. de eque- 


firi dignitat. t, 


unic. lib. 12. 
Cujacius lib. de 
Feudis, 


thereof. Among the Romans, for ought that I have read, L.cumte.c.de 
there was but one order of them, and they were next 1n 4#p711s. 


degree to the Senatcurs themſelves,as with us they are to 
the Peeres. 


Betweene Knights and Doctors of the Law, hath ot 
P iQ 
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been queſtion for precedencic,fince either of them hath been 
in credit in Common-weales, as may appeare both by the 
compariſon that T#{y maketh berweene Lucius Aſmvrena, a 
Knight of Rome, and Publ. Swlpitzus a Lawyer, either of 


them ſtanding for the Conſulſhip, in his eloquent Oration 


made for Murene, and many diſputes of Barrol and Bal- 
dz, arguing the caſe to and fro, which although it be yer 
diſputable in forreine Countries, where the Civile Law is 
i credit ; yet here among us where all preferment is taken 
from it, and the Profefſours thereof are ſhut up, as it were, 
into a narrow corner of their profeſſion,ir is without con- 
troverſie, and the prioritic thereof 11dubitable : but yet this 
is the reſolution of thoſe whict: are learned in this poinr, 
that in ſuch as as concerne learning, a Doctor is to bee 
preferred before a Knight, bur in acts that concerne milita- 
ric knowledge, a Knight takes place before a Door : but in 
other as which are neither proper to the one, nor to the 
other, firſt are preferred ſuch Doors as attend about the 
Prince ; ſecendly ſuch Knights as waite upon the Prince ; 
thirdly ſuch Doors as being not about the Prince, are 
excellent in learning; fourthly come Knights withour any 
place of preferment ; laſtly Doors of meaner gifts and 
place. 

Although by the Civile Law there be no Gentlemen 
of title under Knights , but all the reſt went under the 
name of people, yet in other common-wealths there are, 
and with usbee, even in this ranke, which have names 
of preheminence, whereby they are in degree aboue the 


reſt ; as with the French there are /#s Gents/hommes, and 


te Gens de ordinances, and with us are Squiers and Genes 
tlemen, all which give Enfignes or Coat-Armours, and 
thereby are diſtingaiſhed from the meaner people : in 
which reſpe&t Bartol calleth them Noble, bur yet of a 
weake nobilitic , for that it hath no further prerogative 
in it, than that it makes them differ trom the baſer ſore of 

people. | 
Oftheſe two forts of Gentlemen with us, the Squier 
hath 
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hath che priority,* who feemes by the common name wee 
oive him in Latin, to have had us origen, cither for that 
hee carried the Armour of the King, Duke, or other great 
pcrſonage, as wee ſee not onely in holy Scriptures San! 
and Fonathan had their Armour-bearers ; but in Poets and 
other prophane ſtories, Parroclus was eAchilles Armour- 
bearer , and Clirws great eAlexanders :; whercupom tome 
write that 5Taims five 572430255, whichis he whom' we call 
Armiger in Latin, isa feoteman, that witha fpeare, ſhield, 
or head-piece, follwcth an armed Knight 1n batraitle, or 
rather as ſoine ocher ſuppoſe, it is the footman himſelfe 
armed in the field : howloever the word be taken, this is 
{ure, that theſe were men of gaod account in the old time, 
15 thoſe which won themſelves credite out of warre, and 
{o their eſtimation remained in their poſteritic;and as thoſe 
were intime before, ſoare theſe which are in our dayes, 
as deſcending, for the moſt part, from their worthy An- 
ccitours. 

There 1s no dubbing or creating of theſe by the Princes 
hand, or him to whom the Prince hath given authori.- 
tic, as It is in the cteating of the Nobilitie,and the naking 
of Knights, but every one whom the Captainc hath vouch. 
faked that ſervice, is by the ſervice it ſelfe a Squier ; 
ard that not onely hee which hath done the ſervice in 
warre, but alſo ſuch which have done any equivalent {r- 
vice in peace, as Lievrtenants , and Sherifes of Shires, 
and Juftices of Peace within their Countie * for even in 
this, as in other Promotions hath chat diſtinRtion of 
the Law place, of (aftrenſis pecults, & quaſi caſtrenſis, 
whereby ſervice of the Common-wealth at home, is le- 
velled and made cquall with that abroad . Gentlemen have 
their beginning either of blood , as that they are borne 
of worlhipfull parents , or that they have done ſome 
thing worthily in peace or warre , whereby they de- 
ſerve to beare Armes, and to bee accounted Gentlemen, 
for hee is a Gentleman who is commonly ſo raken and re- 


puted. 
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And this is the laſt and loweſt order of them to whom 
Law doth allow any challenge of precedencle. 


SECT. 8. 
Concerning the Succeſſion of great Perſonages mn their 
places of Honour , 

TOw it followeth, that I ſpeake ſomthing alſo, how 
N great perſonages one ſucceede an other in their places 
of honour. | 

And firſt, to begin with the Empire it ſelfe, as the grea- 
reſt carthly dignitte under God, albcit inthe beginning it 
were raiſed up by no right, but by uſurpation, Fulius Caſcr 
changing the former government of the State, and challen- 
ging to himſelfe the whole managing of the ſame ; yetafier 
it came to an orderly courſe, inſomuch as hee that had the 
preſent poſſeſſion of ir, diſpoſed it to his beſt liking by his 
laſt Will and Teſtament. So Faliw himſclfe deviſcdit to 
Ofavims his ſiſters ſonne : and albeit that deviſe tooke not 
effet, by reaſon of the treaſon that was wrought againſt 
Fulius owne perſon, ſo that Oftesviue was faine to recover 
it by an other right, even by the death of Lepidws and ene 
tons his colleagues 1n office; yet that very Will of Fulrus 
gaveapretence to Ofavim , who after was called eLu- 
guftus (becauſe hee did increaſe the Empire with many 
worthy Vidcorics ) ro ſtand for the inheritance of the Em- 
pire ; in conſideration of which title the Seuate and people 
of Rome more caſily ſubmitted themſelves unto his go. 
vernment. eAxguſt 1n like fort bequeathed it to Tiberin, 
and Tiberius to (ain: and io 1: came from one to an o- 
ther, untill ſome of them by cruclty and licentiouſneſſe of 
life, became ſo odious to God and man,that the people roſe 
againſt them, and bereft them of that libertie, which the 
had preſcribed in appointing of their Succeſſors, and ſome- 
whiles themſclves, and ſomewhilcs the Souldicrs made 
 choiſe of whom they thought\gaod, or by whom they 
thought beſt to be rewarded. And thus the right of Succel- 
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{ion unto the Empire, was tult upand dowa many huadred 
yeares betwixt Inheritance, __ , and Election, un. 
till at the laſt, it came unro that citabliſhed Rate, as now it 
is in, and (cried Eleours of the Empire, fo often as it hap= 
pened to be voide, Succeſſion in Kingdomes, in moſt part 
of the world, in former tine hath beene, and at this day is 
by right of bloud, ( a few onely excepted, which are Ele- 
ive, as the Kingdome of Poland is at this day ) and in 
Succeſſion the cldcſt ſonne taketh place before the reſt ; 
and if there be no heire male, then the eldeſt daughter tuc- 
cezdcth in the kingdome, and her iſſue : for Kingdoines ( as 
al:o ſucceſſion in other dignitics ) are impartible. And yet 
France ( toexclude Edward the third from the inherirance 


of the Crowne thereof, who deſcended of 1/abe! the ſiſter. 


of Charles the faire, and ſo was next hetre male unto the 
kingdome of Fraxce ) allcaged tor themſelves the Law Sa- 
lick, pretending noiie which claimed by the woman, albeit 
he were the next hcire male in bloud, was to ſucceed,as long 
as there were of the male line alive, how farre foever they 
were off in degree from the laſt King deceaſed. But this 1s 
but 4 meer device of the French, fathered upon ſome rotten 
Record of that part of their Nation, called Salsi ; of whom 
otherwiſe they have nothing memorable to ſpeake of, as 
being the baſeſt Nation among them all, of whom they re- 
port their people to have bin compounded : bur this deviſe 
ſerved their turne then, whether it were anciently invented, 
or newly coyned. But howloever they oppoſe theinſclves 
againſt womens government,as Bodwe their countrey-man 
hath of late ſtretched out the ſtrength of his wit to deviſe 
reaſons againſt the government of that ſexe : certaine it is, 
that the Law of God hath allowcd it, as it appeareth inthe 
example of Debora, who being a Prophereſlc, governed If- 
racl fortie yeares, and by her direction got the Iſraelites a 
mightic victerie over S'/cra the Caprtaine of the hoaſt of 
Fabmn : and wee among other Nations, have found by expe 
ricnce, gwnaicocratie or womens government 1s nothing 
{0 untortunate, as Bodine would make us bcleeve it is. 
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For both in cur late Queene, and alſo in ber ſiſter, (except 
only the caſe of Religion, wherin ſhe followed the error of 
the time,and was carried away more with zeale than know- 
ledge, and thereby is more to be pittied thanto be envied ) 

what is in their government, the wiſeſt Man-Prince 1n the 
world would not deſire to be in his owne Regiment ? for 
what is cither in their private carriages, ({o you gtve no 
eare to virulent and malitious tongues , who report ſurmi- 

ſes for ſubſtances, and tales for truths ) or in their publicke 

government,(ſo you lay not other mens faults to their char- 
ges) that any man may juſtly blame ? For that ] may paſſe 

over the wi of their Heroicall vertues, fit for women of 

their State ({pecially the late Queene, who was peereleſſe 

among all Queenes that ever went before her, and unmatch- 

able, as 1 verily doe belecve, by any that ever ſhall ſuccecd 

her) as their magnanimity whereby they ſubdued, not only 

thetr domeſticall enemies, bur vanquiſhed even ther tor« 

raine foes, were their deſignements never {o dangerous, 

not ſhewing any token of diſcouragement, either in the 

treaſonable attempts of the one, or inthe malitious come 

plotments of the other. 

W hat an excellent worke of hcrs was that, that then 
when all her neighbour Kingdomes round about her were 
dranke with the cup of the fornication of the whore of B a= 
bylon, ſhe alone came out of Babylon, and ſo continucd con- 
Rant to the end, mauger the threats of the red fheric Dra- 

on, and the floods of water he caſt out of his mouth after 

er? How excellent did ſhe ſhew her ſelfe in thoſe two ver» 
tues which doe chiefly preſerve Princes States , thart is, 
Mercy and Judgement, the Records of her time doe ſhew, 
ſo that I may ſpare to remember any by name, which hap- 
pily would not be well taken. 

And yet, truth it is, that mens government is more as 
greeable to Nature than womens 1s, whom God in the be- 
gunning put in ſubjeRion under man, and who for the moſt 
part are by nature weake in body, and thereby unable to 
pur in execution the great affaires of a Kingdoine, and un- 
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tetled in Jadgement, and ſo hardly can determine that 
which is right , and ſettle themſelves thereupon : yer by 
the numeration of certaine ul] governing Queenes, to con- 
clude a generalitic againſt all government of women, is but 
an ill kind of arguing ; for even by the like reafon a man 
might conclude againſt Kings , of which fort , although 
there hath beene many good , whom God hath uſed as in- 
ſtruments to worke great gad unto people in every King- 
dome, yet more of them have beene evill, as the Stories of 
every country will ſhew; and to abridge God of his power, 
that hee cannot as well governe by a woman as by a man, 
when it is his good pleaſure ſo to doe, were great injurie 
to God, and a great diſcredit to all woman Kind: but to re- 
turae thithcr where left. 

In ſucceſſion of Kings a queſtion hath beene, where the 
King hath had ſons both betore hee came to the Kingdome 
and after , which of them 1s to {ucceed, hee that was borne 
before the Kingdom, as having the prerogative of his birth= 
right, or he that was borne after, as _— brought into the 
world under a greater planet than the other , neither hath 
there wanted reaſon or example for each fide to found 
themſelves on: for Xerxes the ſon of Darims King of Per/ia 
being the eldeſt birth after his father was enthronized in 
the Kingdome, carried away the Empire thereof from his 
brother eArrtemines or Artobazanes borne before his father 
came to the royall poſſcfſionthercof : fo Arſeces the ſon of 
another Darius borne in the time of his fathers Empire car- 
ried away the garland from his brother Cyrw borne before 
the Empire: fo Lewes Duke of Xian borne atter his father 
was Duke, was preferred to the Dukedome , before his 
brother Galliaſix« borne before the Dukedome. Bur theſe 
ex2mplcs notwithſtanding, and the opinion of ſundry Do- 
Rors to the contrary,common uſe of ſuccefſion in thele lat- 
ter dayes hath gone to the contrary , and that not without 
good rcaſon: for rhat it is not meer, that any that have right 
to any ſucceſſion by the prerogative of their birth-right 
(luchas all elder brethren have ) ſhouid be deſpoiled rhere- 
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ſundry Noble-men of the Land, (and ſpecially the Citizens 
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of, except thcre be ſome evident cauſe of incapacity to the 
Contratye 
Beſides, ſundry contentions have riſen in kingdomes be- 
tween the iſſue of the cldeſt fonne of the King, dying betore 
his father,and the ſecond brother ſurviving the father, who 
ſhould reigne after the father, the Nephew challenging the 
ſame unro him, by the title of his fathers birthrighr,and (o 
by the way of repreſcntation ; for the eldeſt {onne,even the 
father yet living,beares the perſon of the father, how much 
then rather his father being dead ? Whereupon the Law 
cals as well the ſonne Filiwfamilias, as the father Paterfa- 
wilias, for that the ſonne, even during the farhers lite, tsas 
K were Lord of his fathers ſtate:the other claiming as eldeſt 
ſonne to his father atthe time of death ; upon which title, 
in old time there grew a controverſte betweene Arens the 
ſonne of Acrotarw, eldeſt fonne to Cleomines, King of La- 
cedemon,and Cleomines (ccond fonne to Cleomines, and uncle 
to the ſaid Arews, but after debate thereof, the Senate gave 
their lentence for efrews right, | againſt C leommmes : belides 
Eunomus King of Lacedemon having two ſonnes, PolydeFes 
and Lycurgas,Polyd: tes dying without children, Lycurgus 
ſucceeded in the kingdome, but after that he underſtand Po- 
lydeFes widow bad a childe, he yeelded the Crown to him: 
wherein he dealt farre more religiouſly than either did King 


John, whouponlike pretence, not onely put by Arthar 


Plamaginet his eldeſt brothers ſonne,from the tucceſſion of 
the kingdome, but alſo, moſt unnaturally, toke away his 
life from him ; or King Richard the third, who moſt barba. 
rouſly, to comeunto the kingdome, did not onely ſlay his 
two innocent Nephewes, but atfodefamed his owne mo- 
ther, in publiſhing to the world, that the late King his bro- 
ther, was a baſtard. Our Stories doe not obſcurely note, 
thata controverſic of like matter, had like to have growne 
betweene Richard the ſecond and Fohn of Gaunt his uncle, 
and that he had procured rhe counſell of ſundry great lear- 
ned men to this purpoſe, but that hee found the hearts of 


of 


0 LTD LIDO SEALS EO I wo oo Ea oe —_— 


and EccleſtaFticall Law. 113; 


of Loudon) tobe againſt him z whereupon hee defiſted from 
his parpoſe, and acknowledged his Nepliewes right. Yet 
notwithſtanding, when as (harles the ſecond King of Sicile p;,,,;u, in vis 
departed this life, & left behinde him a Nephew of Charles t@ Hen.7, 
his eldeſt ſonne, ſurnamed Aſarrebs,and his younger ſunne 
Robert , and the matter came in queſtion which of them 
ſhould ſucceed, Clement the fifth gave ſentence for Roberr 
the younger ſonne of (axles deceaſed,againſt the ſonne of 
Martell, being Nephew to his Grandfather,and ſo cauſed _ 
the ſaid Robert to bee proclaimed King of Sici/e ; which |, ONE 
was done rather upon diſpleaſure, that Pope Clement con- ;, 
ccived againſt the Emperour Frederick, than that there was 
juſt cauſe ſo to doe. And yet GlanviP, an old reverent Law- Ggiuyyiyy,,.c. 3 
yer of this Land, and Lord chicfe Juſtice under Hewry the 
ſecond,ſeemeth to make this queſtionable here tn England, 
who ſhould be preferred, the Uncle or the Nephew. 
And thus much of ſuccceſſion of Kings,wherein the eldeſt 

among Males hath the prerogative,and the like in Females, 
if there be no Male : for that a Kingdome is adignitie undi- 
viſible, and can come but to one, be he Male or Female;for 
that otherwiſe great governments would ſane come to 
ſmall Rules and Territories. 

And thelike that is ſaid of Kingdomes,is to be held of all 
Dignities under Kingdomes, where the eldeſt ſonne is to be 
preferred before all his other brethren,and they ſucceſſively 
one before an other, if there be no iſſue left of them that g 
before;and the Male line isto be preferred before the Femi= 
nine, and the Feminine before all the reſt of the kinred,ſo ic 
be not a Maſculine Feud, and the ſame intailed upon the 
heire Male. "2 | 

And thus farre, as concerning the matters wherein the 
Civile Law dealeth dire&ly or incidently within this 
Realme. Now it followeth, to ſhew how much of all thoſe 
Titles of the Canon Law, which haye bcene before ſer 
downe, are herc in praRice among us. 
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ERAYP. I. 
© 4 1 ws 


(oncerning the uſe which the Canon Law hath in this Reatw : 


That ſome Titles thereof are abolyhed onely individually, 
and ſome others are altogetber. 


Ys IJ Fthoſe Titles of the Canon Law,which before have 
1&1 beene recited, ſome are out of uſe here with us in 


dJ\ 


Idolatric they did conteine in them ; as the Title of the Au- 
thoritie andufe gf the Pal, the Ticle of the Maſſe, the Title 
of Relfques and the worſhip of Saints, the Title of Monks 
and Regular Canons, the Title of the keeping of the Eucha« 
riſt and Creame, and ſuch other of ike qualitic : but yet are 
retcined in the generall : for in ſtead of them, there are ſub- 
ſtitured in their ptaces holy worfhips, tending to the like 
end of godlineſſe thofe other did pretend, but void of thoſe 
ſuperſtitious meanes the other chought to pleaſe God by ; 
and ſo in ſtead of the Maſſe,hath come inthe holy Commu- 
nion ; and in place of worſhipping of Saints, hath ſucceeded 


A godly remembrance, and glorifying of God in his Saints, 
an there 1s any right uſe withiathe 


{o of the reſt, whereof 
Church. | 
'Some other axe out of uſe as well among the Civile as 
Criminall titles, becauſe the matter that is therein treated 
of, is knowhe notorioufly to,befong' to the conuſance of the 
Common Law at this day, as the Titles of Buying and 


Selling, of Leaſing, Letting, and taking to Farme, of Mor= 


1ging, and Pledging, of Giving by deed of gift, of Detc= 
yo of Collufion and Coſenage, of Marder of Theft, and 
recciving of Theeves, and ſuch like, 


SECT. 3. 


SXe2 the ſingular or /ndividuum, by reaſon of the grolſe 
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SECHR. 3 


That the Titles laftly mentioned, did anciently belong unto the 
Court Spirituall, and the reaſdus which moved the Anthor 


ſo to beleeve: The firft Reaſos. 


Nd yet, I doubt not,buteven theſe matters,as well Ci- 

vileas Criminall, or moſt of them, were anciently in 
practiſe,and allowed in Biſhops Courts in this Land, am 
Clerks, to the which 1 am induced by three Reaſons : Firſt, 
tha I finde not onely the forrein Authours of the Decretals, 
but alſo the domeſticalAuthours of the Legatines , bei 
all moſt excellent wiſe men, as the Stortes of their ſever 
ages do report to have enacted thele {everall conſtitutiony 
and to have inſerted them, not onely in the body of the Cae 
non Law,but alio in the body of the Ecclefiaſticall Lawes of 
this Land;and that ſome wiſc men,ſfundry yeares after their 
ages, doe write and comment upon the ſame, as things cx- 
pedient and profitable for the uſe of the Church,and the go- 
vernment of the Clergie in thoſe dayes ; neither of which,I 
doe preſume, they would have done, it in thoſe ages there 
had not beene gand uſc and free practice of them, 


SECT. 3. © 
The ſecoud Reaſon. 


C _ that Tfinde in the Code of Fuſtinianby ſundry 
Lawes, ſome of his owne making, fome others ef other 


Emperours before his time,even from the daics of Confun- 
tine the great, Biſhops in their Epiſcopall audience had the - 
pracice of theſe matters,as well Criminall as Civile;zand to 
that end had they their Offictalsor Chancellours, whom? ;« 
Law calleth Eccleſcecdics, or Epiſcoporum Bcdits, thy ,' js 
Cburch-Eawyers, or Biſhops» Lawyers,men trained up |;;, hs 
Civile and Canon Law of thofe ages,co direR ther | 5, IR 
ters of Judgement, as well in Ecclefiaſticall Crip ,jq,r, © 
ters,as Ecclcſaſticall Civile matters, dl. Mats 
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And thattheſe which now are Biſhops Chancellours,are 
the very ſclfe ſame perſons in Office, that anciently exerct- 
{cd Ecclefiaſticall Juriſdiction under Biſhops,and were cal- 
led E referees may appeare by that which Papias,an old 


ancicnt Hiſtoriographer cited by Gerhofred, in bis Annota- 
tions upon the foreſaid Law Omnem inthe Code, & title de 
Epiſcopu and Clericts, and upon the 5. Preterea. writeth of 
them, who faith thus, That Eccleſfiecdics or Ecdicswere thoſe 
that were aiders & aflifters to the Biſhops,intheir Juriſdi- 
ions, not aſtri&k or bound to one place, but every where 
through the whole Dioceſſe, ſupplying the ablence of the 
Biſhop, which is the very right deſcription of the Biſhops 
Chanc<cllours that now are;who for that they carry the Bi- 
ſhops authority with them every where, for matters of [u- 
riſ{diction,and thatthe B.and they make but one Conſiſtory, 
are called the Biſhops Vicars gencrall, both in reſpe& their 
authority ſtretcheth it ſelfethroughout the whole Dioceſle, 
and alſo ro diſtinguiſh them from the Commiſlaries of Bi- 
ſhops, whoſe authortcy is oncly in ſome certaine place of 
the Dioceſſe, and ſome certaine cauſes of the Juriſdiaio n, 
limited unto them by tac Biſhops,and therefore are called 
by the Law, Fudices or O fictales foranes,as if you would ſay; 
O fficiales aſtrifti cuidam foro docceſeos tantiom. 

So that it is a very mecre conceit, thata certaine Gentle= 
man, very learned and eloquent of late hath written, That 
Chancellours are men but of late upſtart in the world, and 
that the ſloth of Biſhops hath brought” m Chancellourg, 
wheras in very deed, Chancellours are equall,or neerequall 
intime to Biſhops themſelves,as both the: Law ir ſelfe, and 


Stories doe ſhew : yea Chancellours are fo.neceſſary Offiz 


cers to Biſhops, that every Biſhop muſt of necefſitie have a 
Chancellour ; and itfany Biſhop would {eceme to be ſocom= 
pleat within himſelfe, as that he needed nor a Chancellour, 
yer may the Archbiſhop of the Province wherin he is,com- 
pell him-ro take a Chanccliour, or ifhe refuſe ſo.ro doe, put 
a Chancellour on him:tor that the Law doth preſume, it is 
a matter of more weight, than one man is able to ſuſtain to 


govery, 
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governea whole Dioceſſe by himſclfe alone ; and therefore 
howſoever the nomination of the Chancellour bee in the 
Biſhop, yet his authcritiecomes from the Law, and there- 
fore he is no lefſe accounted an Ordinarie by the Law,than 
the Biſhop is. But truth 1t ts, not the floth of the Biſhops, 
but the multitude and varietie of Ecckfiaſticall cauſes 
brought them in, which could not bee defined by like for. 
mer precedents, but needed every one almoſt a new deciſi- 
on. And the reaſons why Princes in the beginning granted 
to Clergie men theſe cauſes & their Conſiſtories, (for from 
Princes were dcrived inthe beginning all theſe authorities, 
as alſo the Religion it ſelfis ſerled & protected in kingdoms 
by Princes,before there can be had a free paſſage thereof ) 
weree Firſt that the Clergy-men therby might not be drawn 
from their prayer andexcrciſe of divine ſervice, to follow 
matters of ſuits abroad: 2”, that they were like to have a 
more ſpeedy & better diſpatch, & more indifterency before 
a Judge of their owne learning, than before a Judge of an 0= 
ther pfofeſſion ; for this is true, and ever hath beene, and I 
feare ever will be unto the cnd,that is ſaid in theGlodle, and 
is in common ſaw, Laict oppido ſemper infeſts ſunt Clericss : 
Laſtly, That Clerks ſuits and quarrels ſhould nor be divul- 
ged and ſpread abroad among the Lay people, and that ma- 
ay times, tothe great diſcredit of the whole profeſſion, ipe= 
cially in criminall matters, wherein Princes anciently fo 
much rendered the Clergie, that if any man among them 
had committedany thing worthy death, or open ſhame, he 
was not firſt executed, or put to his publick diſgrace, be- 
fore he-was degraded by the Biſhop, and his Clergie, and 
ſo was executed and put to ſhame, notas: a Clerk, but as a 
Lay maletactor ; which regard towards Eccleſtaſticallmen, 
itwere well it were ſtillretcined, both becauſe the conſide- 


ration thereof is reverent, and worthy the dignity of the 


Miniſterie, whoſe office is moſt honourable , and alſo for 
that it is more ancientthan any Papiſticall immwntic is. 
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SECT. 4. 
The third and laft Reaſon. 


THe third reaſon that moves mee that I ſhould belecue, 


Glanvilllib.1s, 
eap.15 de Legi» 
bus Arplie. 


Tadem lib. 13. 
cap. 25. 


faem lib.7.Cap- 


18. 


Anns 24. Ed.1. 


that theſe Titles ſometimes were here 11 exerciſe a. 
mong us in the Eccleſiaſticall Courts, 1s,that I find Glanvil, 
who himſelfe lived under Henry the ſecond, and was Lerd 
chiefe Juſtice of England un his dayes ſort to the Ecclefia- 
ſticall Courts,the plca of Tenements, where the ſuit is be- 
tweene'two Glerkes, or betweene a Clerke and a Lay man, 
and the plea is, De libera eleemofina frods Eccleſiaſtics, co nou 
petitar inde recopuitio, whether the frank fee be Lay or Ec- 
clefiaſticall: where alſo is farther added, that if it be found 
by the verdict of legall and ſufticicnt men, that it is of Ec- 
clefiaſticall fee, it ſhall not bee after drawne to Lay fee, no 
though it be held of the Church, by ſervices thereuato due 
and accuſtomed : ſecondly, whereas land is demaunded in 
marriage by the husband,or the wife, or their heire,and the 
demaund. be againk the giver, or his heire, then it ſhall be 
at the choice of the demander, whether he will ſue for the 
ſame inthe court Chriſtian , or in the ſecular Court : For 
ſaith he, it pertaineth unto the Ecclefiaſticall Courts to hold 
plea of dowries, which he calleth Aariragsa, if lobe the 
plaintifeſo-make choice of thoſe Courts, for the mutuall af- 


Hance that is there made betwcene the man, and the wife, 
for marriage to be had between them, and there 15a dowry 


promiſed unto the man by the womans friends, neither ſhall 
this plea bee'carried unto the temporall Courts, no though 
the lands be of Lay fee, ſothar it be certaine the ſuit is for a 
Dowry, but if the ſuit be againſt a ſtranger, it is other wiſe: 
Againe, the Kings prohibition for bidding the Elergic the 


* - td. DR . . ” - 


dealing in many things which are of Lay fee, forbids them 


no one thing tharis of Ecclefiaſticall fee, and to ſhew the 
Princes meaning preciſely therein, that it was not his intent 
by that Prohibition to reſtrain the Eccleſiaſticall Judges for 
proceeding in matters of Eccleſiaſticall tee, hee tets downe 

in 
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in very tearmes theſe words (Recografances touching Lay 

fee) as though he would hereby ſignihe to all men, that he 
would not touch matters of Ecclecfiaſticall fee, which Yid 
then wholly and properly appertaine to the triall of the 

Chriſtian Court, as hath becne before vouched out of G/an- 
vill; who for the place he then held, may be thought to have 

knowne the Lawes of England, as then they ftcod, and the 

right interpretation thereof, as well as any man then, or 
now living. And yet becauſe there were fome things of 
Lay fee, which the Clergie then had cognifance of, and as 
yet have in ſome meafure; as cauſes, and matters of mony 
chattels, and debts, riſing out of Teſtaments, or Matrimo- 
nie, becauſe hee would have whatſoever belonged to the 
Clergy to be undoubted,excepterh them from thoſe things 
which belong to the-Crown and dignity, and leaveth them 
to the ordering of the Chriſtian Courts; which isnothing 
elſe but an affirmance of that which Gl/amwvilt and the reſt of 
the ancient Engliſh Lawyers, Braton and Britton ſaid be- 
fore. 

Adde hereunta the provinciall Conſtitution e/Eterne de 
pents, made in the dayes of Henry the third, which plainly 
ſhewes, that in thoſe dayesall perſonall (uits betweene et- 
ther Clerk & Clerk,or between Lay-men complaynants, & 
Clerkes defendants (for ever the Plaintife muſt fellow the 
Court of the Defendant, which tothe Ecclefiafticall men 
then was the Eccleſialdicall Conrt ) were tryed by the Spi- 
rituall Law, & not by the Temporall Law-: which practiſe 
for that it doth accord with the jndgement of thoſe ancient 
Lawyers that have beene befcre cited, and with the Prohi- 
bieion it fee which there reſtraineth onely calling of Lay 
men to make recognifances of matters of Lay fee ; it may 
be a great arguinent, that theſe things were of the Ecclefia- 
ſticall rtght in thoſe dayes : from which I ſee not howrhe 
Ecclefiafticall Courts are'falne, for T fee neither Law, nor 
Stature to the'contrary', unleſſe perhaps they will ſay the 
Statute of the 25. of Henyy 8. cap.19. tooke the fame away, 
as being hurttull co the Kings Prerogative royall, and re- 


pugnant 


We 


25,H.8 .c4p.19. 
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pugnantto the Lawes,Statutes,& Cuſtomesofthis Realme; 
which whether they be,or be not taken away by the ſtroake 
of that Statute, I leave it to men of better experience in 
theſe matters than my ſelfe to judge. 

Bur yet this 1 finde by experience to be truce, That where 
there are two divers juriſdictions in one Common- wealth, 


unleſſe they be carefully bounded by the Prince,& an equall 


reſpe& carried to both of them, ſo farre as their places, and 
thenecefſary uſe of them in the Common-wealth requires, 
as the advancement of the one increaſeth, ſo the practiſe of 
the other decreaſcth, ſpecially if one have got the counte- 
nance of the State more than the other: which is the oncly 
cauſe at this day of the overflowing of the one, and the eb- 
bing of the other,but it is in his Sacred Majettie to redreſſe 
it, not by taking any thing from that profeſſion that is 
theirs, but reſtoring to this profeſſion, that which is their 
owne: but hereof gov» 24. 


ST 3. $. 


That ſome titles of the (anon Law are granted to be of 
abſolute uſe with us , and that of ſome other there is 
queſtion made. 


Or the reſt of the matters that belong to the tryall of 

the Ecclefaſticall Courts, fome are acknowledged to 
be abſolutely in uſc, ſome other are challenged to be but in 
2 certaine meaſure in uſc. 

In abſolute uſe arc thoſe which never had any oppoſiti- 
on againſt them, which almoſt are thoſe alone which be- 
long te the Biſhops degree or order ; for all things which 
come within the compaſie of the Eccleſfiafticall Law, are 
either belonging to the Biſhops degree, or his juriſdiction: 
To his degree or order belong the ordering of Miniſters & 
Deacons, the confirmation of Children, the dedication of 
Churches and Churchyards, and ſuch like, none of which 
have beene challenged at any time to belong to any other 


Law. The ſecond ſort is of them that belong to the Bi- 


ſhops 
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ſhops juriſdition, which is partly voluntary, partly litigi- 
ous : Voluntaric is, when thoſe with whom the dealing is, 
ſtand not againt? it ; but litigious it is, when it 1s oppugned 
by the one partor the other ; of this latter ſort many things 
in ſundry ages have beene called in.queſtion, but yetr eſcued 
and recovered againe by the wiſe and grave Judges them- 
ſelves, who have found the challenge of them to be unzu {t, 
But whatdoth belong to either of them in private, or what 
cauſcs doe appertaine to the whole Juriſdiction in generall, 
becauſe they have beene already particularly ſet downe oy 
that famous man of worthy memory Dotor Coftn, 1n his 
learned Apologie for certaine proceedings in Eccleſiaſticall 
Courts ; I will not make a new catalogue of them, but nd 
the Reader for the knowledge thereot unto his Booke ; but 
yetin my paſſage will I note, which of them have beene 
wy chiefly oppugned,and as occaſion ſhall fall out,fpeake 
them. 
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How the Furiſdititn which is of (wile and Ececleſtaftical 
cogmſance, 1s impeached by the Common Law of this 
Land : and firſt of the impeachment thereof by the Sta- 
tute of Prxmunire facias. 


$2Nd thus much as concerning thoſe parts of the 
T2008 Ecclefiaſticall Law, which are here in uſe with us : 

2 Now it followeth, to ſhew wherby the excerciſe of 
that Juriſditien which is granted to bee of the Civile and 

Eccleſiaſticall cogniſance, is defeated and impeached by the 

Common Lay of this Land, which is the third part of this 

Diviſon. 
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The impeachmenttherefore is by one of theſe meanes, 
by Premunire,by Probibition,by Injuntion,by Superſedeas, 
by Indicavit, or 2 uare impedit : but becauſe the foure laſt 
arenothing ſo frequent, nor ſo harmfull as the others, and 
that this Booke would grow into'a hage volume, if I ſhould 
proſecute them all, I will onely treat of the ewo firſt, and 
put over the reſt unto ſome better opportunitic. 

What is 2 A Premunire therefore 15a writ awarded out of the Kings. 

Premunire. Bench, againſt one who hath procured ont any Bull, or like 
proces of the Pope from Rom, or el{e-where; for any Ec- 
cleſfiaſticall place; or preferment within this Realme; or 
doth ſue in any forreine Ecclcf{iaſticail Court, to defcat or 
impeach any judgement given inthe Kings Court, whereby 
the body of the offender is to bee impriſoned during the 
Kings pleaſure, his gods forfeited, and his lands ſcized in- 
to the Kings hand, fo long as the offender liveth. 

This writ was much tn uſe, during the time the Biſhop 
of Rome's authoritic was in credit in this land, and very ne- 
ceffaric it was it ſhould be ſo, for being then ewo like prin- 
cipall authorities acknowledged within this Land, the Spi- 

25.R4. 2. rituall in the Pope,and the Temporall inthe King ; the Spi- 
27.4.3 c.1, Tituall grew on ſo faſt on the Temporall, that it was to be 
33 Ed.z.c1. feared (had not ® theſe Statutes beene provided to reſtraine 
_— the Popes enterpriſes ) the ſpirituall Juri{diftton had de. 
7.Rich.2,C. 12, t 

3+ Kich 2c. 2 Yyourcd up the temporall, asthe temporall now on the con= 
2. H-4 c%p.3. Orary fide hath almoſt ſwallowed up the ſpirituall. But fince 
* Neverthe= the forreine authoritie in ſpirituall matters is abokiſhed, and 
Teſſeeven out | | | 

cf thz(e Statutes, have our Profeflours of the Common Law wrought many dangers 
to the Juriſdiction Eccichafticall, rhicatning the puniſhment conteined in the Statute Ann, 
27. Edw, z. & 38. cjuſdem, almolt ro_cyerything that the Coun Chriſtian dealeth in, 
pretending all things dcait with in thoſe Courts,to be rhe diſheriſon of the Crowne(from 
the which, and none other fountaine, all Eccleftaſticall Juriſd:Qion is now derived ) 
whereas in tructh Sir Thomes Smith laith very rightly and charitably, thaz the unitin 


of the Supremacie Ecclefiafticall and Temporall in the King utterly yoiderh:the uſe of all 


thoſe Statutes : ( Nan cefſ@ante ratione , cefſ@r lex) and whatſoever is now wrokght gr 
threatned againſt the Furiſdiction Eccichiaſticali; 15 butin emulation of one (Court ro an 
other, and by conſequent, a derogation of that amhority, from which all. Jureſdi&ion is 
now derived, and the mauntenance whereof was by thoſe Princes eſpecially purpoſed. D. 
Eowelinthe Interpreter. 
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either JuriſdiQtion is agniſed to be ſetled wholly, and onely 
inthe Prince of this land, fundry wiſe mens opinion 15,there 
can lye no Premwunire by thoſe Statutes at this day, againſt 
any man exerciſing any ſubordinate ] uriſdiion under the 
King, whether the ſame bee in the Kings name, or in his 
name who hath the fame immediatly from the King : for 
that now all Juriſdiion,wherher it be Temporall or Eccle« 
Gaſticall is the Kings, and ſuch Ecclefiaſticall Lawesas now 
are in force, are called the Kings Eccleſiaſticall Lawes, and 
the Kings Eccleſiaſticall Courts ;forthat the King cannot 
have in himſclfc acontrarictte of Juriſdiction, fighting one 
22ainſt the other, as it was inthe caſe betweene himſclfe 
and the Pope, although hee may have diverſitie of Jufiſdi- 
Rion within himſelfe, which for order ſake, and for avoy- 
ding of confuſion in government, hee may reſtraine to cer- 


taine ſeverall kindes of cauſes, and inflit puniſhment upon 


thoſe that ſhall goe beyond the bounds or limits that are 
preſcribed them : but to take them as enimles, or undermi- 
ners of his ſtate, he'cannot; for the queſtion here is not, who 
is head of the cauſe, or Juriſdiction incontroverfie, but who 
is to hold plea thereof, or exerciſe the Juriſdition under 


that head, the Eccleſiaſticall or Tewporall Judge. Neither | 


is that to move any man, that the Statutes made in former 
times agaiuſt ſuch Proviſors, which vexed the King and 
people of this land with ſuch unjuſt ſuits, doe not only pro- 
vide againſt ſuch Proces as came from Rome, but againſt all 
others that came clſ{e- where, being like conditioned as they: 
for that it was not rhe meaning of thoſe Statntes, or any of 
them,therby to taxc the Biſhops Courts,or any Conſiſtory 
within this land ; for that none of them ever uſed ſuch mae 
lepert ſawcineſle againſt the King,as ro call the Judgements 
of his Courts into queſtion, although they went farre in 
ſtrayning upon thoſe things and cauſes, which were held to 
be of the Kings temporall cogniſance, as may appeare by 
the Kings Prohibation thereon framed. And befide the Arch 
biſhops, Biſhops. and other.Prelates of this Land, in the 


greateſt heat ofall this buſtncſſe, being then preſent in the 
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Parliament with the reſt of the Nobility , difavowed the 
Popes infſolencie toward the King in this behalfe; and afſu- 
red him they would and ought to ſtand with his Majeſtic 
againſt the Pope , inthelſe and all other caſes touching his 
Crowne and Regalitie,as they were bound by their alleges 
ance : {o that they being not guilty of theſe enterpriſes a- 
gainſt the King, but in as great a meaſure troubled in their 
owne jurifdiction by the Pope, as the King himſlelfe was tn 
the right of his Crowne, as may appeare out of the courſe 
of the ſaid Statutes; The word ( E!/ſewhere) can in no right 
ſence be underſtood of them, or in their Conſfiſtorites : al- 
though ſome of late time thinking all 1s god lervice to the 
Realme, that is done for the advancement of the Common 
Law, and depreſſing of the Civile Law, have ſo interpreted 
it, but without ground or warrant of the Statutes them- 
ſelves, who wholly make proviſion againſt forreine autho- 
rity, and fpeake no word of domeſticall proceedings. Bat 
the ſame word {El{ewhere) is tobe meant and conceived of 
the places of remove the Popes uſed in thoſe dayes, being 
ſomtimes at Rome 1n 7caly, lomtimes at: Avignion in France, 
ſoraetimes in other places, as by the date of the Bulls, and 


other proceſle of that age may be ſecne; which ſeverall re- 


moves of his, gave occaſion to the Parliament of inſerting 
the word (E!ſewhere,) in the body of thoſe Statutes, that 
thereby the Statutes providing againſt Proceſſe dated at 
Rome, they might not bee eluded by like Proceſſe dated ar 
eAvignion, or any other place of the Popes aboade, and ſo 
the penaltie thereof towardes the offender might become 
voyde, and bee fruſtrated. Neither did the Lawes of this 
Land at any time whiles the Popes authoritie was in his 
greateſt pride within this Realm,ever impute a Premwunire 
to any Spirituall Subject, dealing in any Temporall mat- 
ter, by any ordinary power within the Land, but reſtrai- 
ned rhem by Prohibition onely ; as it is plaine by the 
Kings Prohibition , wherein are the greateſt matters that 
ever the Clergie attempted by ordinary, and domeſticall 
authority , and yet arc refuted onely by Prohibition, But 


Whcn 
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when as certaine buſie- headed fellowes were not content 
to preſſe upon the Kings Regall juriſdiction at home , but 
would ſecke for meanes, for preferment, for forrain autho- 
rity, to controule the Judgments given inthe Kings Courts 
by proceſle from the Pope; then were Premunires decreed, 
both to puniſh thoſe audacious enterpriſes of thoſe faRtious 
Subjeds, and alſo to check the Popes infolencie , that hee 
ſhould not venter hereafter to enterpriſe ſuch deſignments 
againſt the King and his people. But now, fince the feare 
thereof is paſt, by reaſon all entercourle is taken away be- 
tweene the Kings good Subjects, and the Court of Rome, 
tt is not to bee thought the meaning of good and mercifull 
Princes of this Land 1s that the cauſe of theſe Statutes being 
taken away,the effet thereof ſhould remain ; and that good 
and dutifull Subze&s ſtepping happily awry in the exerciſe 
of ſome part of their juri{diftion, (but yet without preju- 
dice of the Prince, or his Regall power) ſhall bee puniſhed 
with like rigour of Law , as thoſe which were moleſters, 
reevers, and diſquicters of the whole eſtate. But yer 
notwithſtanding the edge of thoſe Premunires which were 
then framed , remaine ſharpe and unblunted till againſt 
Prieſts, [eſuites, and other like Runnagates, which being 
not content with their owne naturall Princes government, 
ſeeke to bring in againe , that and like forraine authoritic, 
which thoſe Statutes made provihon againſt ; but theſe 
things L leave to the reverend Judges of the Land, & others 
that are sKilfull in that profeſton, onely wiſhing that ſome 
which have moſt inſight into theſe matters, would adde 
ſome light unto them, that men might not ſtumble at chem, 
and fall into the danger of them unayares : but, now to 
Prohtbitions. 


SECT. ® 


The impeachment thereof by Prohibition and what it #. 


Prohibition 1s a commandement ſent out of {ome of 


the Kings higher Courts of Records , Where Pro- 
R 3 hibition 
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hibitions have beene uſed to be granted in the Kings name, 
ſealed with the ſeale of that Court, and ſubſcribed with the 
Teſte of the chiefe Judge, or Juſtice of the Court, from 
whence the ſaid Prohibition doth come, at the ſuggeſtion 
_ of the Plaintife, pretending himſelfe tobe grieved by ſome 
Eccleſiaſticall or marine Judge, in not admittance of fome 
matter, or doing ſome other thing againſt his right, in his 
or their judiciall proceedings, commanding the faid Eccle. 
ſiaſticall or marine Judge to proceed no further in that cauſe: 
and if they have ſent out any cenſure Eccleſfiaſticall or Ma- 
rine againſt the Plaintife, they recall it, and looſe him from 
the ſame, under paine of the Kings high indignation, upon 
pretence that the ſame cauſe doth not belong to the Eccle- 
ſiaſticall or Marine Jadge,but is ofthe temporall cogniſance, 
and doth appertaine tothe Crowneand dignitie. 
Of Prohibitions, ſome are Prohibitions of Law, ſome 0- 
ther are Prohibitions of Fact. 
What are Pro.  Prohibitions of Law,are thoſe which are ſet downe by a- 
bibitionsor Ny Law or Statute of this Land , whereby Eccleſiaſtical] 
Law, Courts are interdicted to deale in the matters therein con- 
tained,ſuchasare all thoſe things whichare expreſled inthe 
Kings Prohibition ; as are alto thoſe which are mentioned 
by the ſecond of &award the ſixth, where Judges Eccleſiaſti- 
callare forbid to hold plea of any matter contrary to the ef- 
 feR, intent, or meaning of the Statate of #. 2. Capite 3. 
The Statute of eAriiculs Clers, Circumſpete agatis, Sylva 
Ceana,the treaties De Regia Prohibitione, the Statute An- 
0 I. Edwards 3.Capite i0.0r oughtelſe wherein the Kings 
Court oughtto have Juriſdiction. 
oY Prohibitiensof ta,are ſuch which.have no preciſe word, 
—_— 0" or letter of Law, or Statute for them, as have the other, but 
fi, are raiſed up by argument out of the wit of the Deviſor. 
Theſe, for the moſt parr, are meerequirks and ſubtilties of 
law, and therefore ought to have no more favour in any 
wiſe, honourable, or well ordered Conſiſtorie, than the e- 
quity of the cauſe it ſelfe doth deſerve ; for ſuch maner of 
ſhifts( for the moſt part ) breed nought elſe but matter of 
vexatlon, 
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vexation , and have noother commendable end in them, 
though they pretend the right of rhe Kings Court, as thoſe. 
other Prohibitions of the Law doe : but the Kings right is 
not to be ſuppoſed by imagination, but is to be made plaine 
by demonſtration, and fo both the Statute ofthe 18, of £4. 
ward the third, capite 5. 1s, where it 1s provided, that no 
Prohibition ſhall goe out, but where the King hath the co. 
eniſance,and of right ought to have ; and alſo by the fore. 
named Starute of Edward the ſixth, which forbidsthat any 
Prohibition ſhall be granted out,but upon light of the libell, 
and other warie circumſtances in the {aid Statute expreſſed; 
by which it is to be intended the meaning of the Law-gi- 
vers was not, that every idle ſuggeſtion of every Attours 
ney ſhould breed a Prohibition, but ſuch onely ſhould bee 
granted, as the Judge in his wiſdome ſhould thinke worthy 
\ of that favour, nd if right and equitie did deſerve it : al. 
though (as I muſt needs contcſle ) the Statute is defeRive 
in this behalfe, for to exa& any ſuch precite examination of 
him in theſe caſes, as it isalſo in other points, and is almoſt 
the generall imperfe&ion of all Statutes,that are made upon 
Eccleſiaſticall cauſes : but I feare mee as emulation be« 
rweene the two Lawes, inthe beginning brought in theſe 
@1u!ticudes of Prohibitions, either againſt or befide law, ſo 
the gaine they bring unto the Temporall Courts maintai- 
neth them;which allo makes the Judges they cefle not coſts 
and damages incaſes of conſultation, (although the Statute 
preciſely requires their aſſent and aſſignement therein) be= 
cauſe they would not deterre other men from ſuing out of 
Prohibitions, and purſuing of the ſame. 

The Prohibitions of the law, as have beene before ſhew- 
cd, are neither many, nor much repined at, becauſe they 
containe a neceflary diftin&ion betweene Juriſdition and 
furiſdiftion, and imply the Kings right, and SubjeRs bene- 
fit : but the Prohibitions of tat or of men, are both infinite 
and odious, for that there is, well nigh , no matter cither 
Civile or Eccleſiaſticall, be it never ſo cleere or abſolute, 


but they clog and incumber it with ſome Prohibition ; = 
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the matter they containe, is (for the moſt part ) abſurd and 


frivolqus, as ſhall firſt appeare in marine cauſcs, and after 
in Eccleſiaſticall matters. 


SECT. 3. 


Concerning the common Lawyers attion of Trover, and what 
£ meant tn the Law by a Fittson , to ſhew, how the Ci. 
vile Furiſdition i impeachea in matters of eAd we 
raltie. 


Or Marine cauſes it is well knowne, that all ſuch bar- 
gaines and contracts, or as it were contracts, asare made 
by any perſonseither in any forraine countrey, or any ha- 
ven or creeke of the Sea, or any ſhore thereof, as farre as 
the greateſt winter wave doth runne out,or upon any great 
river, to the firſt bridge next to the Sea, for any merchan- 
dize, ſhip, tackle, or other negotiation belonging to the 
Sea, or to any merchandize brought from beyond the Sea, 
is, and ought to be of the admirall cogniſance, and fo ever- 
more hath beene ſince the Court of the Admiraltic was firſt 
ereted : and yetthe common Lawyers ( to defeate the Ci- 
vile Law of the triall thereof ) have —_— ſundry aRions, 
and among the reſt,an ation of Trover,whereby they faing, 
that a fhiparrived in Cheapfide, or ſome other like place 
within the Citie, and there the Plaintife and Defendant 
meeting together, bargained upon ſome merchandize, or 
other like ſea-faring matter, by which fiction, they pretend 
zhe bargaine now is to be tryed in the Common Law, and 
not by the Civile Law,as being done inthe body of a Coun: 
tic, and not upon the maine Sea, or any other place ſubje&t 
to the Admirall Juriſdiction. = 
But that this fiction, or any other like qualitied to this, 
ſhould have any ſuch force, as to worke any cffe& in Law, 
I will ſhew, firſt by the definition of a fition,then by thoſe 
things that are neccſlarily attendant thereon. 
A fiction therfore 1s defined by Barro/(whom alfothe reft 


ofthe DoRorsdoe follow )to bean aſſumption of the Law 
upon 
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upon an untruth, for a truth, in a certatne thing poſſible to 9b. & ib! 
be done,and yet not done : upon which fiction the Doftorg £470! 
hold, there waite twothings, the one is Equirie, the other 

Poſſibility, For Firſt, unlefſe there be cauſe why,that which 

isnot, ſhould be fained to be, and that which is, ſhould bee 

accounted not to be, and that which is done 1n one fort, or 

at one time, or in one place, ſhould be 1magined to be done 

in an other fort, at an other time,and in an other place, there 

is no reaſon a fiction ſhould be admitted : for the Law al- 

loweth no man to come to extraordinary remedies, but 

where ordinarie remedies faile: and therefore if that which 

is in controverſie may bee obrained by any other meanes, 

than by a fiction, a fiction is not to be afforded : but if ordi- 7. ;» cauſa, þ. 
nary meanes cannot be had,then fictions may be entertained de minoriv. 
to ſupply the defe of the ordinary meanes, that thereby, 

alchough thetruth be otherwiſe, yer the efte of the Law 

may be all one. 

So then, the Law faineth an infant not yet borne, to bee L. qui in uters 
borne for his benefit, for that happely without that fition, © perulr. de 
the pore infant ſhould be remedilefle of his Filiall Portion, /* bominisff. 
Legacie , or other right in conſcience due unto him : ſo £-1.S ffiimef 
Nc< phewes and Neeces ſucceed together withtheir Uncles 7 = _ 
and Aunts in their Grandfathers and Grandmothers gods, cod ian 
for ſuch portion as ſhould have come to their parents, if $. bene er S. 
they hadlived ; for that the Law preſumeth them to repre. videndum jj. de 
ſent the perſon of their parents : fo he that is dead, isfained {97% er poſtbu- 
to bee alive to many conſtructions in Law,fſpecially if many Inf m—_ 
of his equals in age be alive, at the time that he is fained to ay ante naro. © 
bee alive : ſo he that is alive,and is incaptivity,(for the up- L. veric eſt. 6. 
holding of his Will which he made in liberty ) is fained to #!r-# pro ſocio. 
bee dead the houre before hee became caprive:(o he that is OO _— 
obſtinate, and wul not appeare in Judgement, being law- pn ry: fe 
tully called thereto, is fained to bee preſent , that neither L. ab/entem. F. 
himſelf ſhould take benefit out of bis obſtinacie, neither bis de verborun 
adverſary hurt by his abſence and injurie. Infinite more ex- f2nifcar. 
amples might be brought of this fort, but it would be to F: Toe coup 
longro runthrough them all, andrhis ſhall ſuffice - _— oo Fam 
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ſhewed,that the Law approveth ftions,but where there is 
equitie for it, and the Law it iclte otherwiſe cannot have 
her «feR. And as the Law cannot proceedto a fiction with- 
out equity, fo neither can it faine any thing that 1s 1mpoſlt. 
ble, for Art evermore followeth Nature; and therefore if a 
man would faine diſproporttonable things,ſuch as the Pain- 
ter did in Horace, who made Boarcs wallow 1n the waves 
of the Seca, arid Dolphins wander in the woods;thele fictions 
in no ſence can be admitted,for that they are fuch,as neither 


*Nature nor Reaſon can brooke. In like fort, if a man would 


faine one to live, who were dead two hundred yeares ſince, 
ſo that it were not poſſible that hee or ary of his equals 
ſhould live at that age, this would not hold in Law, for that 
it is above the age that the Law doth preſume any man may 


live by Nature;althovghthe Law doth preſume ſuch as dye 


in warre for defence of their countrey(for the better encou= 
ragement of thoſe that are alive, to venture themſelves in 
like ſervice for the common- wealth ) to live for ever ; be- 
cauſe their fame doth flourtſh for ever : and upon like rea- 
ſon the Law will nor ſuffer any perſonto adopt an other for 
his childe, who is cither elder or equallin age unto him- 
ſclfe, or is not ſo farre under his yeares, as by courſe of Na- 


- ture hee might be his naturall childe indeed : fo much the 


Law deteſteth impoſſibilittes, that it will not ſuffer a man 
to faine that which in common Sence and Nature might not 
be true indeed. 

Now, if theſe things be true,as tn all reaſon and ſhew,by 
former precedents they appeare to be true, I would gladly 
fee how ations of Trover, ( whereby the Common Law- 
yers tranſlate unto themſelves matters of Marine triall ) if 


they be ſquared to theſe Rules of Fictions, can bee maintai= 


ned : for firſt to ſpeake of equitie, which the Law requires 
in theſe manner of proceedings, what cquitie can it be to 
take away the triall of ſuch buſinefle as belongeth to one 
Court, and to pall it toan other Court ; ſpecially, when as 


the Court from whence it is drawne, is more fit for it,both 


in reſpec of the fulnefſe of knowledge that that Court 
hath 
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hath to deale in ſuch buſineſſe, and alſo of the competencie 
of skill, that is inthe Judges & Profeſſours of thoſe Courts, 
correſpondent to theſe cauſes, morethan is in the Judges 
and Profcfſours of the other Courts, for the deciding and 
determining of theſe matters. For, albeit otherwiſe they 
are very wiſe and ſufficient men in the underſtanding of 
their owne proteffion, yet have they ſmall sKill or know- 
ledge in matters pertaining to the Clivile profeſſion : for 
that there is nothing written in their Bookes of theſe mat- 
ters, more than is to be gathered out of a few Statutes of 
former time, whoſe drift was not to open any dare unto 
them, to enter upon the admirall profefſion,bur to preſerue 
the Kings Juriſdiction from the Admirall incroachment,as 
may by the ſaid Statutes appeare ; whereas contrarily, the 
Civile Law hath ſandry titles included in the body thereof, 
concerning thetfe kindes of cauſes; whereupon the Inter- 
preters ofthe Law have largely commented , and others 
have made ſeverall Tractates thereof : So that, by all like- 
lihood, theſe men are more fit and better furniſhed to deale 
in this buſineſſe, than any men of any other profeſſion, as 
having, beſides the ſtrength of their owne wit, other mens 
helpes and labours to relie upen. 

Beſides, this bufineſſe many rimes concerns not only our 
owne countrey-men, but alſo ſtrangers, vho are parties to 
the ſuit, who are borne,and doe live incountries ordered by 
the Civile Law, whereby they may bee preſumed to have 
more s$kill and better liking of that Law, than they can bee 
thought to have of our Lawes, and our proceedings : and 
therefore it were no indifferencic to call them from che 
triall of that Law, which they, in ſome part know, and 1s 
the Law of their countrzy (as it is almoſt toall Chriſten- 
dome beſides ) tothe triall ofa Law which they know in 
no part, and is meere forraine unto them ; ſpecially: when 
the P1inces of this Land have anciently allowed the Civile 
Law to be a Common Law, in theſe cauſes, as well totheir 
owne ſubjeRs, asit isto ſtrangers. 


Further, the avocating away of cauſes in this ſort from 
S 2 one 
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one Juriſdiction to another , ſpecially when the cauſe hath 


long depended in the Court from whence it 1s called, info- 
much as now it 1s ready for ſentence, or rather is paſt ſen. 
tence, and ſtands at exccution, cannot be but great injurie 
to the {ubjeR after ſo much labour loſt, and money ſpent in 
waſte, to begin his ſuit anew againe ; which 15 like to Sy/i. 
phus puniſhment , who,\ when he hath with all his might, 
forced his ſtoneup ro the top of the hill, and fo 1s (as hium- 
ſelfe hopes) at an end of his labour ; yet the ſtone rowles 
downe again on him, and fo his fecond labour (bis ſtrength 
being ſpent with the toyle of the firſt) is more grievous 
than the former was: which being ſemblably true 1n a poore 
Clyent, who hath his cauſe in hearing, there can be no equt- 
ty in this fiction, whereby a cauſe fo neere ended, ſhould a- 
gaine be put upon the Anvill, as though it were (till rough 
worke and new to be begun. 

And ſurely,as there is no equity init, ſo there is no poſli- 
bility ſuch a fition ſhould be maintained by Law; for that it 
hath no ground of reaſon co reſt his feete on. For if this be 
granted, that ſuch a fiftion by Law may be made, then one 
of theſc abſurdities muſt needes follow,either that a ſhippe 
may arive ina place where no water 1s to Carry it, or if that 
it arive according to the fiction, cither the people, their 
houtes and their wealth ſhall be all over whclmed inthe wa. 
ter, as the world was in Noahs Floud, & Dwacalions Deluge, 
and fo no body there ſhall be left alive to make any bargain 
or contract with the Mariners & Shipmen that arive there; 
or that the people that dwell there ſhall walk upon the wa- 
ter, as people doc on land, which Peter himiclte was not a- 
ble ro doe, but had ſuncke, it Chriſt had not reacht his hand 
anco him, and therefore tar lefſe poſliale for any other man 
ro doe.So that it may bee well (aid (theie things ſtanding as 
they doe ) no (uch a&tivncan hold, and that nu aRtion can 
be framed upon it; for as there is no Obligation of impol- 
ſible things, ſo there 1s no Action of things that neither 
Nature nor Reaſon will attord to be done :; neither is it to 
the purpole that the maintainers of theſe fiftions doe (ay , 
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that in this caſe , the place where the contract is made is 
not conſiderable , which | take to be tarre otherwiſe; for 
that, when that themſelves will convey a Marine cauſe 
from the Sca unto rhe Land, they will lay 1t to bee done in 
ſome ſpeciall place of a Countrie , bee the place never {9 
anproper for ſuch an ation : for that the toundation of 
theſe ations, is the place where they were done,as namely 
that they were done in the body of ſucha Country, or tuach 
a Country, and not upon the maine Sea, or beneath the ſow- 
eſt bridge, that is upon any great river next the Sea, And 
therfore in two cmulous Juriſdictions, when they are {o di- 
vided,as that one 3s afligned the ſea, the other the land, the 
place of the ation can 1n no ſort be ſuppreſſed, and another 
{upplyed inthe roome thereof: 2uod enim una via prohy- 
betur, alia vid non eft permittendum, & quod probibitum eſt 
diretts prohibetar etiam per obliquwum : for if this were Oranes 
red, then matter enough would bee offered to one iurifdi- 
Aion to devour up the other, and the Law would be eafily 
*luded : which, to reſtraine either of theſc JuriſdiRions to 
their owne place, and to provide that one 1n his greatneſle 
doe not (well up againſt the other, hath ſet either of them 
their bounds and l1mits which they ſhall not paſſe : which, 
as it is the good proviſior, of the Law, fo ought either Ju. 
riſdition in all obedience to {ſubmit it felfe thereunto, for 
that the diminiſhing of either of them 1s a wrong to the 
Prince from whom they are derived, who 1s nolefle Lord 
of the Sea, than hee is King of the Land : and therefore, in 
19 fort ſuch liberty muſt be allowed co the one direRtly or 
indire&ly,as that it ſhould be a {poile unto the other; which 
would cafily come to paſſe, if when as the Law alloweth 
not any man to {ue a Marine matter by the ord:nary courſe 
of the Lawes oi this Land, yet a man will follow it by an cx- 
traordinary. But where there is an uniformitie of Juritdicti- 
01,aS that 1t is all by ſea and all by land,there may a thing be 
tained to bee done 1n one place, that was done in another 
Piace, without any mans prejudice, for that 1n this caſe the 


Place is uot traveriable (to it bee not in Criminall matters 
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where time and place is required, that the accuſer doe net 
wander from place to place with the injuric of the accuſer ) 
for howſoever the place and the ation is altered, yet the 
truth of the cauſe remaineth one and the (elfe fame fill. 
And ſo farre as concerning actions of Trover in Admirall 
cauſes : Now it doth follow, that 1 ſhould ſpeake of like 
prejudices that grow to the fame by ations of Treſpaſle, 
but thoſe will I paſſe over, for that in fo ſmall a Treatiſe as 
this is, I cannot goe over all : and therefore will I onely pur 
the Reader in minde, that there arc more deviſes, riſing 
out ofthe Common Law than one,that infeſt the Adiniralty. 


Burt now to Wils and Teſtaments wherein they are im- 
peached. | 


SEC I. 4 


Wo —_—— Wils and Teſtament s, wherein they are im- 
peached. 


Or matters of Wils and Legacies, they are ſo proper to 
4 thetriall of the Eccleſiaſtical Law of this Realm,that the 
profeſſors of the Common Law themſelves, doc oftentimes 
confeſſe and ſay, they have no more to doe therewith, than 
the Civilian hath to do with the knowledge of the matters 
of Franktenement : and yet even theſe matters of Teſta- 
ments and Legacies, although Prohibitions benot fo fre- 
quent inthem,as they are in the reſt of Eccleſiaſticall cauſes, 
yet they are not quite voide of them, & that in ſome points, 
whereinthe very life and cfſence of a Will doth ſtand. 

For whereas the ancient Romans, knowing how ſubje&t 
matters of Wils are to forgeric and corruption on the one 
ſide, and ſapprefſion and concealment on the other ſide, to 
meet with all craft and ſubrilty whatſoever, which might 
ſeize on them, did moſt carcfully provide,that there ſhould 
be ſeven witneſſes, at the leaſt, preſent at the making of 
every Will & Teſtament,cxcept it were in time of ſome ge- 
nerall plague or ſicknefſe, when ſo many witneſſes could not 
convenicntly be had together,for fear of infeRtion,or that jt 
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were inthe Countrie, where there are ſmall multitude of 
people. And that thoſe witneſſes ſhould be particularly re. 
quired to that purpoſe, with diverſe other obſervations and 
circumſtances rending all to the ſafe and ſure making there- 
of ; which the Eccleſfiaſticall Law altered afterward in ſur. 
dry points, for that many true Wils were many times o«= 
verthrowne for want of thoſe preciſe ſolemnities. It there. 
fore reduced the whole number of thoſe ſeven witneſſes, 
unto two onely, agreeably to the Law of God, and the Layy 
of Nations, where that number of witnefles is allowed, as 
competent to prove any matter, ſo thatthe ſame witneſſes 
be honeſt and credible perſons, ſuch whoſe faith is not 
doubted of. The Common Lawyers, becauſe themſelves in 
ſundry matters very dangerouſly many times admit one 
witneſle, and give him full credit, and that in matters of 
creat weight and importance , ( as though all ſhould bee 
{quared to their rule, and framed to their compaſe ) if an 
Eccleſiafticall Judge inthe probate of a Will, contrary to 
the rules of his owne Law, will not admit the teſtimony of 
one witneſſe, they forthwith fling outa Prohibition againſt 
bim, as though he had done an offence againſt the Crowne 
and dignitic,in that he doth not allow thoſe number of wit- 
neſſes in the Probate of a Will, rhat the Common Lawes 
of this land allow almoſt inevery matter. 

For anſwer to which, if I ſhould allcage the preciſe forme 
of the Ecclefiaſticall Law, which to the eſſence of a Will 
requireth this number of two witneſſes, or elſe holdeth it 
not for a Will ( bur in caſes inrey {iberos, & ad pros wſhs, 
where the onely hand of the Father or Teftator withour 
witncflcs ſerveth for a Will, fo the ſame be Knowne to bee 
the Teſtators owne hand, or fo proved by compariſon ) I 
would thinke to wiſe men | had ſaid futticiently ; bur I will 
not reſt hereupon, but will convince themſelves, by them- 
felves : tor, doc they, T pray you, intheir own proceedings, 
where a Law or Starute requires more witneſſes than one, 
content themſelves with one witnefle alone ; yea, doe they 


not jn all caſes where a certaine number of wicneiſes are ap» 
pointed, 
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pointed to prove a fat by Law or Statute, ftarniſh the cauſe 
with ſo many witneſſes as the caſe defires, or elſe doe the 
not account the proceeding voide ? And will they thinke 
themſelves fo preciſely bound to the keeping of the letter 
of the Common Law, and will they not ſuffer the Civilian 
in like maner, to cleave faſt to the obſervation of the Civile 
Law, eſpecially when it hath the confent of the Law of 
God, and the Law of Nations, and is his Majcltics Eccleſia- 
ſticall Law ofthis Land, aſwell as the other is his Tempo- 
rall Law of the ſame ? 

I confeſſe it may be true many times, which one man 
faith, ſpecially when there concurre therewith many great 
and violent preſumprtions, and the party that reportcth it 1s 
of gad credit;bur dangerous 1t 1s to open this gap to the 
malice of men, for even ſo, many things ſhall bee obtruded 
tothe Judge for trueth, which are ſtarke lyes ; and many 
things ſhall bee pretended to bee gold in ſhew, which in 
profe and praiſe will be found to be no orher thing, but 
meere drofſe. And therefore well decreed the Empercur 
Conftantine, that no one mans teſtimony ſhould bee heard, 
though he were never (o greata man in Court. 

Bur perhaps ſome man will fay, If credit ſhall not be gi- 
ven oftentimes to one mans te{timonie, much wickedneſſe 
will paſſe away unpuniſhed : For reply ro which1 anſwer, 
Itis better to let a bad man (cape, thanto puniſh a gad; and 
although it be true,if a man may excuſe himſelfe by deniall, 
no man will be found guilty ; ſoalfſo it 1s true on the other 
ſide, if it be enough to condemnation to be charged by one 
man alone, without any other witneſſes, no man ſhall bee 
innocent ; and therefore the admittance of one witneſle in 
cauſes, and the proceeding thereupon to judgement is very 
dangerous. | 

An other like barre to this they lay againſt Eccleſiaſti- 
call proceedings in matters of Teſtament ; whereas an Ec- 
cleſiaſticall Judge proveth a Will, wherein are Mannors, 
Lands, Tenements, and other like Hereditaments bequea- 
thed, challenging this alfoto be of the Crowne and dignity, 


as 
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as though the Ecclefiaicall Judge thereby tek upon him to decree 
which lands were deviſable by Will, & which nct, or would by his 
probate adde a ſtrength unto the Will, to make the deviſe gad or 
bad, whereas on the contrary part, the Ecclefiaſticall Judge by this 
at doth only teſtifie, that ſucha perſon made ſuch a Will,& that the 
fame was proved before himſelfe under his Teſte, for his laſt Will 
& Teſtament: but for the validity of the Will it ſelf, & the Legacies 
and deviſes therein, whether they were of lands or tenements, or of 
ods or chatrels, the Probate it ſelfe worketh nothing, but leaveth 
that tothe Law,Common or Eccleſiaſticall, according as the bequeſt 
belongeth to either of chem, whether it be good & vallable in Law, 
or no: for 1t oftentimes fallerh out, notwithitanding the Wil be law- 
fully proved before the Ocdinary, yet the bequeſts are not god, ci- 
ther in reſpe& of the perſon ro whom the bequeſts are made, or in 
reſpe of the thing that 1s not deviſable inall, or inpart ; as by the 
Common Law,lands 1a { apite cannot be deviſed, more than for two 
parts,but in Socage the deviſe 1s gad for all;and by the Cuſtome of 
the Citic of Lonaon, & {ome other places of the Land,a man can be. 
queath no more than his deaths part, and if hee doe, his bequeſt is 
void for the reſt;but in other places of the land a man may bequeath 
all. By the Civile Law a man can bequeath nothing to a Traytor, or 
an Heretick,or an unlawtull Colledge,or Company(unlefle perhaps 
it be for the aliment, or maintenance of them in extreame poverty, 
that they die not for hunger, which is the worke of charitie) and if 
he doe,the legacic thereof is void toall intents & purpoſes. So then, 
the Probate of the Ordinarie in matters of hand, neither helpeth, nor 
hindereth the right ofthe deviſe it ſelfe, bur is a declaration onely 
of the dead mans doomeuttered before ſuch & ſuch witneſſes: which 
eaketh his ſtrengeh not ſo much from the Probate,as from the Law, 
and is teſtified onely by the Probate, that the ſame was declared by 
the Teſtator,in the preſence of the witneſſes therein named, to be his 
truc and laſt Will. So that no man herein is to be offended with the 
Ordinary,as preſuming of a matter not appertaining unto him, (for 
bis teſtification in all Law and conſcience doth belong unto him,to 
ive allowance fo farre unto the defunts W1ll, as it is avouched 
before him to be his laſt at & deedin that behalfe ) but rather they 
are in this caſe.to thanke the Ordinary,that he by chataRt of his hath 


prelerved the memorie of that, n\ otherwiſe perhaps _ 
nave 
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have been loft and periſhed,to the great hurt of the Common- 
 Wealth,and others which have private intereft therein. 


CHAP. II. 

SECT. x. 

Of the Care that Princes of this Realm have had for the due pay- 
ment of Tythes unto the Church, and the LY of the cog- 


iſance thereof unto the Ecclefraſticall (ourts of thu Land, 
both before the (onqueſt and fince. 


per all matters that appertaine to the Ecclefiafticall 
* The great pl- S by 2 Courts, there is no one c_ that the Princes of this 
Js * j—- a ZF Land have made more carcfull proviſion for, ſince 
_— Kings there was any Church government inthis Land, than 
before the Co- that all maner of Tythes due by the word of God ſhould bee 

ueſt, is wot- fully and trucly paid unto their Pariſh Churches where they 
thily noted by grew;zandif they were denied, ſhould be recovered by the Law 


the Authourz "the Church. * For firſt before the Conqueſt, King e/£rhek 


and becauſe 
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it argueth the ſfawe made a Law, that every man ſhould pay his Tythes to. 


rare devotion 


of thoſe times, wee will conſider it more perfe&tly. About the ſeventh Centurie /-a King of 


the Weſt Saxons made this Law: Cy uC PCcaTTAj' yn azlrenc be SelnT ma pTyne r 


mzran Gip hpa Þ ne zelzſte. ry he yeylorg peopepayg pul. 4 be 


Tpelgpealoum azype Sone Cypicyea'o: thar is, That the Church-ſceat be paid in at 
Martlemas, it any refule to pay it, that his penaltie be fortic ſhillings, and the payment of 
Church-ſceatrwelve times. That which the layy here calleth Church-ſ(cear,according to the va« 
rictic of reading,hath bin diverſly interprered. F/era,as if it were CypiCy2d, readeth Church- 
ſeed, and therefore he ſaith,it vwas Certa menſura blad:Tritics, zpcrSo the old Lawyer in Lam- 
Bert. fuit un certetn de ble batu que cheſcun homme devoit en temps des Britons oo des Enples 
porter a dour Eſgliſe le jour Semt Marti, Others reade Cypicyceat,Chmcheſcer ; that is 
the Church: ſhot,or Church due. Which'way ſoever we reade the word, there will bee no great 
injurie done to the ſenſe ; yer becaule other things beſides Corne have gone under the name of 
Church-ſceat (as the Cocks & Hennes at Chroſima ) therefore itſeemceth that the laſt reading, 
iS the beſt : heerc it muſt fgnihe a quantitic of Corne due to rhe Church, and to be paid in at 
Martlemas;Why theſe dues and others were tendred at tliis Feaſt, Hcfpinian thinketh he hath 
givenagood reaſon, but (ee Grerfer inhis Booke de Feftss upon S: Martins day, 

Inthe ninth Oenturie King AErhelfane made this Law : Te fEþelroane cyning milo 
zeþeahve pulehelmer miner hehdiyceoper 4 oþpa minpa brrcopabebeove 
callum gunum zepeapxum Sunh calle aune puce on þxp vpthroazncy nama [ 
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God, in manner as Facob did, who ;made a vow to God, If 


God would bring him back againe to his Countrie, hee would 3H JF. 
mine [upgu 


þ hi #pop miner azener #hTep Sam Tcobe xeryllaþ xe D#7 libben= 
dej' ypper xe Sap zeaplicep pep Tmep 3 that is ; 1 AEthelftane King , by the 
advice of Wwl{fhelme my Archbithop , and my other Biſhops , command all my Reves 
thorough all my Kingdome in the Lords name, and of all Saints ; and for my love 
that in the firſt place they pay the Tythe of my owne revenues, 25 well in living Carrell, 


a5 the yearely fruites : 4 þxp j1e To S#M D#gz Se beheapounzex den Tohan- 
ner þzr gulhTene} ; chat is, And this to be done at the day of the beheading of S. lohv 
the Baptiſt. Andthat the Subje&t might the more earnelily intend the obſervation of this 
Law.the King addeth a pious exhortation : Voan zepencan FE hyzT Tacob re hich. 
gzvep To Sam ojphoen cxzþ, [c Se pille zeryllan mine Teopan, 7 mine 
jiblac Ano ophten peolpe on'Sam zooypel cpzþ Eallum Szm hzbbcnoum 
mon pceal azypan 4 hi zenyhTrumiaþ pe moTon eac 5p Sencan de ec» 
zerlic on $1rpum bocum ip zepptogen Gip ye upe TeoSan zeryllan nyllaþ 
ur Sanyzon velap biþ xcbpevene +5 pe Tcopþa an up biþ To lap de ove 
cunde lane up zemynaþ Þ pe Sa heoponlica Einga mid Bam eopplicum + 
Sa ecelic mio 5am hpilpenolicum zecapmiap : that is, Furthermore, thinke wee 
with our Our ſelves what {aceb the High Fatker ro the Lord ſaid : Twill give thee my ora 


and my peace-offcring. And the Lord himſelfe in the Goſpel faith, To all chat have it ſha 
given,and they ſhall abound. We might alſo bethinke Our ſelves of the penaltie which is 


calpa hal- 


Written in this booke, that if wee will nor pay our Tythes, then the nine parts ſhall bee taken 


away ,and the tenth onely ſh1ll be left us. And Gods Lore putteth us in minde, thar for theſe 


earthly things eternall arc to be hid, and everlaſting for the tranhtorie. 
Thus the religious Prince goes on, and carneſtly purſues the argument in the Rhetorick of 


thoſe umes, ſeeming tointimarc to his people, that though no humane Law had interpoſed ir 
lelte,yer the divine equitie of this cu might be eminently enforced out of ſacred Writ. 


King Edmund in a Synod holden at London, x which was preſent Ova + pulproan 
fe nceb1 pceop 7 mxmze oþne B1jcccopar, 04s and JI/wulfff an Archbiſhops, and ma- 
ny other Bifhopsz made this Law for holy Church : Teoþunz;um FE bebeovap zle 
cum cpiTtenum men be hip cp ocenvome 5 Cypicrceat 7 zImerrpeoh : 
G1p hit hpa Don nylle ly he amanxumod : that 1s, Wee command all Chriſtian 
men by their Chriftianitic ropay Tyrhes, Church-ſ(ceat, and Almesfee , if any refuſe to doe it 


let him be accurſed, 

Concerning the xlmerypeoh mentioned in the Law, it was that Almes-money which 
was called the Pererpence, tor when [na the Weſt Saxon King went in pilgrimage to Rowe, 
he made it a Law to his Subje&s, thatevery houſe ſhonld pay a yearely pennie to the Pope, 8 
this Was to be tendred at S, Peters tyde, as appeareth by Edgars Law num, 4. And ry zlc 


heopþ pening azyfen be Pet per mExſe DET, See alſo thc Lawes of Cnure 


and Edward the C ontcifour. | 
And whereas we finde the curſe of Excommunication here annexed Pl the Law to this Sa» 


T 2 ould 


2 Ma : 
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criledge of when hee returned home,pay Tythes to God,of all that God ſhculq 
with-hol- give him : the like did King £dgar,and King Edmuna,commanding 
ding the © : | 
Tenth, it is not without a parallel:for amongſt thoſe ſolemne Execrations wiuch by a Cour 
cell held here at Oxford, were to be openly pronounced foure ſeverall times in 2very yeare,vyee 
firide theſe Church-robbers twice branded with Anath ma. Ia the firſt Articke thus : BH! they 
ben accurled the rightys of holy Chyzche, as in Londps tefits,rent, poſſeſſions, ma- 
rpces,leſours , paſtours wayes pathes, wetingly, and vnypuſtply, oz malycyouſly dc- 
foulen and with-holden councelen hupden oz to with-hold 62 to avoyde pzociren, 
In the 26.Article in this manner Yiſo alt thep ben accurſed moze + leſſc whiche wptting- = 
Ip, wpifully, oz malpcpouſly, and vnwpllp /foz onp man hath had vttirly the Ser=- 
nauntis of God, that is to ſap, their Perſones, Wicars, Chapetpns, Parrochyalys 
whatſoever condpcpon that thep ben oz fame the thpthes, pzotientys, ptofytps, obla- 
cpons of cuſtume and conſtetude vſed laſſe oz moze with-holden oz done to bee With= 
holden, oz the ſaped thpthes oz oblacpons chaiingen oz turnen in to other vie than 
it was pzoupded in holy Chyzche law, Bur of chis,ſee more Cap, 3. Sef.2. 
In the Lawes of King Edgar, it was decreed in the firſt place, Þ gODep Cypican pyn 
pahTes pyppe 4 man agzype ylce zlc zeopþunze oo Szm ecalvan mynrTpe 
Dc xeo hypnerre TO hypþ : That Gods Church ſhould have all her tights, and cha 


every man ihould pay his Tyches tothe elder Minſter { or Mother- Church |) where hee heareth 
the Word. cap. 2 of Edgar: Liwes : See allothe 3. & 4. Chapters, 


In the Lawes of King Cnute cap. 8. thusitis, q relay oe man zodef tepthwa 
zghyilce zeape phelice zeopne þz& 17 pulhelmerre prycene mh ofe 
eaj"opan +4 zexoþe weopunge be Pencecoj ren 5 copþ pzroma be calpa 
halzena mzxfan 5 zip hya ponne þa Teopunge zelzran nelle ppape gecpe- 
van habbaþ Þ ip re veoþa cen eal ypa je pulh hit zezap ponne pape T0 
þzr cyninger zenepa 7 þax bircopar 54 pz land pican q þzr myn Ther 
mere ppeopt 4 miman unpþances ponne Teoþan Szl pam mynyTep þe 
hit To zebipze 5 Teacan him To þam ntzoþum Szle ; 5 to Szle man 

eahTa ozlap on pa 7 po pelanohlapopo To healpgum +4 To healram 
ye bircop py hi cyninzes man jy hit Segnep: Thu a man muſt bee carcſull 
rightly to pay Gods rights every ycare, to wit, th: Plough-almcs 15. nights after Eafter, 
and the Tythe of young Cartell by #/hrrſontide,and the frunes of the Eantttrby Alh1lgenride, 
And if there -bce any thit will nor pay his Fenth, fo as wee have (aid, hart is, the' tenth 
Acre according to the going of his plough, then the Kings Reve and the Biſhops, and his 
tht owes the Lind, tozether with the Malle-pricſt of the Minſter may goe and rake away the = 
tenth part whether he will or no,and give ito.the Minſter whereunto ut belongeth; The math 
part hee may rake ro himſclfe ; As for the erghr parts let them be divided 1n two, and let halfe 
goe tothe Land-lord, and halfe to. the Biſhop, whether it bce one of the Kinzs men, or a 
Trane. | 

Concerning the Plough-almes , for which the S-x0» ſuch pulhelmery, Lambard C(aith 


thus: Ego me legifſe memini 1m veruſtiſSimo quodam legum Ethe treds Regis libello, $7 poſitum 
ens remporns 1m: ſingwula argtra denartnm nnnm,7c 


that 
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that thoſe which wilfally refuſed to. pay their Tythes, ſhould bce 
excommunicated. | 

William the (oxqueronr (as Roger Hovendenreportcth Yin the 4. p14veuden 
yeare after his conqueſt, baving gotten ſome time of reſt from war, parr.: cap 
and ſetling of rebellious ſpirits, who kicked at his. government at 2* Prct- 
home,entred into a conſideration of the welt ordering ofthe © hurch 2* **<- 
& Common: wcalth,by wholſome Lawes:and therefore by the ad. Je 
viſe of his Councell, he !umoned all the great Prelates & Potentates 
of this Land, with twelve other ſufticient men of every Shire, expe- 
rienced in the Lawes and caſtomes of the Land, that he might by 
them learne, by what Lawes and cuftomes the Land was governed, - 
before himſelf came to the Crown therof;ftraitly charging & com- 
manding them upon his high diſpleaſure,tbey ſhould make true re- 
port to him thereof, without adding any thing therto, ortaking any 
thing therefro: who beginutng with.the Lawes of holy Church,be- 
cauſe by it, the King and his Throne are eſtabliſhed, among other 
Lawes and libertics of the Church, recorded this for one, which 3 
Will verbatim ſet downe tn Latin as it is penned by the Authour, 


De omns Annona decima garba eft Deo redaita, & ideo reddenda : Scefor this: 
Si quis gregem Equarum babuerit, pullumreddat decimum; qui nnan = : vane 
rantum vel duas habnuerit,de ſingulis pullis ſingulos denarios prebear. r = onfeſ- 
Similiter,qus plures Vaccas habuerit decimum vitulum, qui nnam vel (;,,, num. 
duas, de fingulis wvitulss finoulos denarios ; - qus. caſcum-feterit, det, 8.79 9. by 
decimum Deo, etſi non fecerit, lac decima die. Similiter, Agnum decs- whom this 
mum, Vellus decimum, Butyrum decimum, Porcellium decimum. De _— hows 
Apbu vero ſimiltter,decimum commudi;quinetiam de boſco,de praro, "hy bg 
de aquis,de molendinis,parcis vivaris,piſcarits,virgultis,- hortis, c&+ wards rati- 
negotiationibus, & omnibus rebus quas dedertt Dominus, decima pars hed by the 


et reddenaa eft, aus novem partes [omul cum decima largitur, Et qui Congque- 
n | > TOUL, 


eam detinuerit,pev Joſt Treats Epiſcopi,& Regis( fi neceſſe fuerit)ad [0+ 
lutionem arguatur. Hec exim S. Auguſtinus predicavir & docuit, & 
bac conceſſa ſunt a Rege, Baronibus,& popula. Sed poſtea inſtinitn Di- 
bols multi eamdetingerunt,& Sacerdotes negl gerites non curabant in- 
- | . L207 # ET . | bi ig Apt 4-15 
ire laborem ad perquirendas eas,eo quod ſufficienter habebant vite ſue 
, I,” . . | 2 Md i » 4 d 
weceſſaria. Mwltis enim locis meds ſunt tres vel quarnor Eccleſyeyu 7s 
ronc temporis una tantum fmt, & fic Capernnt minute LY 


This eFwgn/tine, to. whomthe Congueronr-heere referrech bime 
T3 klfe, 
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ſelfe, was Auguſtine the Monke, whom Gregorie the great about 
the yeare of our Lord God 569. ſent heere into Expland, to reeſta. 
bliſh the Faith decayed by the Saxons ; who ſet downe ſundry ordi. 
nances for the Church, & framed it in uniformity of Prayer and go. 
vernment to that, which then was uſed inthe Church of Rome : bur 
| long before Ang. time,asit may by our Stories appeare,(even inthe 
Erhelward, dayes of King Lucius, who ſent to Elutherins a Biſhop of Rome, for 
(6. 919. Jearned men to inſtru him and his people in the Faith, which was 
about a hundredand forty yeares afterthe Aſcention of our Lord Jc- 
7ocelm of Ws Chriſt ) the Faith of Chriſt was here preached in Brizazwe, and 
Zurzerin Aﬀteene Archbiſhopsare by our Stories reported, one to have ſuc. 
his Booke ceeded an other inthe Sce of London, before the irruption of the 
of Brittith Saxoxs into this Land : All which time it is not like the Ehnrches of 
Bilkops- God that were in the Land, were void of this provifionfor the Mi- 
og niſterie, ſo that I aſſure my ſelfe the payment of Tythes was farre 
$5949 more ancient than'the time of eLuguſtine ; albeit the (onguerony Cie 
tcth there the authoritie 'of eAſtev, rather thanany former prece« 
dentof the 2rsroxs, both for that the dofrine of eLuſt#n was better 
knowne unto the Saxoxs,among whoſe Ancettours Auſts» taught & 
governed as at) Archbiſhop, than any of the Fathers of the Brztriſp 
Church, to whom the Saxons were enemies, and their tongue alto- 
gether unknowne unto them ; and beſide, for that this doArine of 
eTuftin, concerning Tythes, beſt ſuited with the generall cuſtome 

that was then uſed thoroughout all Europe in paying thereof. 

The next Prince after #:045am the Congaerony that ordered any 
thing about payment of Tythes, for ought that I have rcad to the 
contrary was £4. 1. who at the petition ofthe Clergie,cſtabliſhed 
the Articles of the Clergic, which his Sonne Edw. 2. confirmed by 
his Letters Patents under his great Seale, & by conſent of Parlia- 
ment,at the perition of the Clergiec inthe 1x. yeare of his Reigne. 

An.18,Ed. In Edward the thirdstime, Writs of Scire facias were granted 

3.c4p- 14. out of the Chancerie , to warne Prelates and other Clerks, to an- 
{wer for Diſmes there ; but after the matter was well underſtood by 
che King, the parties were diſmifſed from the Secular Judges, for 
ſuch manner of pleas, ſaving to the King his right, and ſuch as his 
Anceſtours had, and were wont to have of Re 

» 4, 1. Rich During the Reigne of Richard the ſecond, Parſons of holy Church 

| g Nc xc Q y 

2. c4p. 14, Were drawne- into ſecular Courts for their owne Tythes , by the 

name 
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name of gcods taken away ; And it wasdecreed by the King,that in 
ſuch caſe the generall averment of the plaintife ſhould not be taken, 
without ſhewing ſpecially how the ſame was his Lay-cattell. 
By the Statute of the firſt of the ſame King cap. 14.it is acknow- 
ledged, that the purſuing for Tythes of right doth, and of old times 
was wont to pertaine to the Sprrituall Court, and that the Judges of 35. #4. ;. 
holy Church onely have the cogniſance in theſe matters. 
By the Statute ofthe 15.o0f Eaw.the third,it ts ordered,That Mi- 
niſters of holy Church, neither for money taken for the redempti= 
on of corporall penance, nor tor profe and acconat of Teſtaments, 
nor for travell taken about the {ame,nor for ſolemnitic of Marriage, 
nor for any other thing touching the Juriſdiction of holy Church 
ſhould be appeached, or arreſted, or driven to anſwer the Kings ſu- 
ſtices, or other Miniſters, and thereupon they ſhould have writs int 2.He»». 4; 
the Chancerie, to the Juſtices when they demanded them. 
In the ſecond yeare of Hexry the fourth, the Religious of the or= 
der of the Cyſterciaxs,that had purchaſed Buls from the Pope to be 
diſcharged of the payment of Tythes, were by a& of Parliament re- 5-7.4-c. 
ducedto that ſtate that they were in before. LI. 
In the 5.ycarcof the {ame King it was ordexed, That ail Farmers; 
and Occupiers of any lands or poſſcfiions belonging to any Fryers 
Aliens, ſhoald pay all manner of Tythes dueto Parſons and Vicars 
of holy Church, in whoſe Pariſhes the ſame were,asthe Law of holy 
Church required, notwithſtancing the ſame were ſciſcd into the 
Kings hand, or any Prohibiton were made,or tobe made tothe con- 
trary« 
About the 7. yeare of the ſame King, ſuch religions perſons ag 
had *purchaſcd Buls from the Pope in the dayes of: Richard the ſe- 
|; cond, to bee diſcharged of Diſmes pertaining '\to-Pariſh Churches; 
 Prebends, Hoſpitals,or V icarages,not put1n execution, were forbid 
| fromthattime forward, to put them in execution, or to purchaſe a- | 
ny other in time to come. f 
After King Henry the eigth had diflolved the Monaſterics, arid o= 
ther like religious houſes,and (old the Churches and Tythes: thereto 
belonging to Lay men, ( who before that time were not capable of 
the ſame;inſomuch as after the diffolution, when the Parchafers de- 
manded the ſame, they were denied to hold plea thereof, by reaſon 27.4». 8; af 
of their incapacitie) a Statute was made unthe 27.yearc ofthe ſame <7-20- | 
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King, whereby all Subje&s of the Kings Dominions, were'to pay 
their- Tythes, and other duetics of holy Church, according to the 
Eccleſiaſticall Lawes and ordinances of the Church of E£»gland, and 
after the landable uſes and cuſtomes of the Pariſhes & places where 
they dwelt, or occupied lands, and the ſame to bee ſued for before 
the Ordinaric, or ſome other competent Judge of the place, accor. 
ding to the courſe and proceſſe of the Kings Eccleſfiaſticall Courts of 
England: which Statute becauſe it tooke little effeR,by reaſon ofthe 
obſtinacie of the people innot yeelding theſe duties to the Laitie, 
who had purchaſed them, and that the ſaid Purchaſers could neither 
by the order or courſe of the Eccleſiaſticall Lawes, ſue for them in 
any Ecclefiaſticall Court of this Land, neither was there found any 
remedy in the Common Law of this Land, whereby they might be 
releeved againſt them that wrongfully detained the ſame. There. 
forelin the 32.following an other Statute was made, wherein it was 
enacted,that all & ſingular perſons of this Realme, and other of the 
Kings Dominions, of what ſtate, degree, or condition ſoever they 
were,ſhould fully,truely,and effecually divide, ſet out, yeeld, and 
pay all and ſingular their Tythes and Offcrings to the owners, pro. 
prietaries and poſſeſſors of Parſonages, Vicarages, and other Ecclc- 
fiaſticall places according to the lawfull caſtomes and uſages of the 
Pariſh and places, where ſuch Tythes or other duties rife and groyy. 
duc. Andin caſe where any are wronged and greeved, being either 
an.Eccleſiaſticall or Lay perſon, for the wrongfull dereining or 
with-holding of the faid Tyrthes or Offerings,or any part or parcell 
thereof, the . bar to have full power and authoritie to convent the 
fame perſon or perſons ſo deteining the ſame, before the Ordinarie 
or other competent Judge of the place, where ſuch wrong was 
done: and the ſame Ordinaric or competent Judge to have power, 
by vertue oftheſaid AR,to heare, decide,and determine the ſame 
by definitive ſentence, according to the courſe & proceeding of the 
Eccleſiaſticall Law,without reſervation of any right tothe Tempo. 


rall Judge to give remedieby any ſutt or ation for the recovery of 


the tame; ſaving in caſe where an inberitance or freehold in the 
premiſes isclaimed, and the perſon claiming is diffeiſed, deforced, 


and put fromthe poſſeſsion of the ſame, in which caſes onely, the 


Statute alloweth the Temperall Judgeto take knowledge, and that 
onely for the regaining of the right and the poſſeſionof the inheri- 
tance {@ loſt. Aﬀccr 
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After the deceaſe of King Henry, King Edward his Sonne 2 E4.6. c. 13. 

ending in like ſort the ſtate of the Clergie, the benefit of | | 
his (ubjeRs,andthe practice of the Ecclefiaſticall Courts of 
this Land, made a Statute, whereby he did not only ratifie, 
confirme,and allow ſuch Statutes as his Father had former. 
ly made, but did further order, that every of the Kings ſub- 
jets from thenceforth ſhould juſtly and vey without 
fraud or deceit,(ect out and pay all manner of prediall tythes 
in their proper kinde, as they did rife and happen, in ſach 
manner as had beene paid within the fortie yearesnextbe= 
fore the making of that aQ,or of right or caſtome ought to 
have beene paid, with certaine forteitures and penalcies, as 
well againſt them which carried away any prediall Tythes, 
before the tenth part thereof were juſtly divided frem the 
{ame, or otherwiſe agreed for with the owner thereof; as - 
alſo againſt choſe that did let or hinder the owner thereof, 
his deputie or ſervant, to view, take, or carrie away the 
ſame, EnaQing further, that the partie ſo ſubſtraRting or 
withdrawing any of the Tythes, obventions, profits, come 
modities, or other ductics aforeſaid, might or ſhould be 
convented or ſued in the Kings Ecclefiaſticall Court, by the og. 
party complainant , to theintent the Kings Eccleſiaſticall 
Judge might then and there determine the ſame, according 
tothe Kings Eccleſiaſticall Lawes. And that it ſhould not 
be lawfull for the Parſon, Vicar, or any other owner or far- 
mer thereof, contrary to the ſame aA, to convent, or ſue 
_ any with-holder of Tythes, or any other like ducties, be. 

fore any other Judge then Eccleſiaſticall, excepting onely 
out of the ſaid Statute things contrary or repugnant to, or 
againſt the effe& and meaning of the Statute of Weſtminſter 
the ſecond, the fifth Chapter,the Statutes of Articnls C ers, 
(ircumſpeFte agatu, Sylva Ceana, the treaties De Regia 
Prohibitione, matters againſt the Statute of eLuno primo 
Edwards prims, Capite decimo, and ſuch other matters be- 
ſide, wherein the Kings Court of right ought to have Juriſe 


diction. 
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That the Statutes of the xxv1i. and xxx1i. of Henr. the $. axd 

the 2. of Edward the vi.cap. 13. intended for the truc 

> payment of Tythe, and the preſervation of the triall there- 

of unto the Ecclefiaſticall Conrts, are now turned to the 
hinderance of them both. 


Ocwithſtanding all which god proviſion of ancient 
N Kings before the Conqueſt, and moderne Kings ſince 
the Conquelt, for the affuring of the ſuit of Tythes to the 

Ecclcſiaſticall Courts onely, and the continuall poſſeſſion 
that the Eccleſiaſticall Courts have had of the fame,deduced 

4 from ſo ancient timezas hath beene before ſhewed, and fo 

| often obteined in contradicoric judgement, as the conſul- 

tations thereupon granted doe teſtifie : yer ſundry men of- 
this Land, in ſundry ages, have by wrenches and ſubrill de- 
vides ( which are odious in Law, and are by all godly and 
wiſe Judges by all poſſible meanes evermore to be reſtrai- 
ned) raiſed up matter out of the ſaid Statutes themſelves, 
comrary to the true ſence and meaning thereof, todraw the 

- triall of moſt of thoſe matters away from the Eccleſiaſticall 
liter. ff- - aa- Courts. So that thole Statutes which then were intended: 
oY * -* for the good of the Eccleſiaſticall Courts, are now become 

Cde jurerar. \ the utrer ruinc and overthrow of the ſame, contraryto the 

propter calum- rule of the Law, and common reaſon, that things which 

warm daxde. were purpoſed for one end, ſhould worke untoan other. 

- The firſt advantage they take againſt the: Eccleſiaſticall 
Courts out of theſe Statutes, is gathered out of the twenty 
ſeventh, and thirty ſecondof Henry 8. where it is orde= 

27-0 32-H.5. red, thatall the Kings Subjects ball pay their Tythes, ac- 
cording to the laudable-ules and cuſtomes of their Pariſhes, 
and places where ſuch Tythes grow & become duc: which, 
albeit is undoubtedly meant of Eccleſiaſtical cuſtomes, tri. 
able at the Eccleſiaſticall Law, and ſo ever held till now of 
late, that men thinke all coo much that goeth beſide their 
owne net ; yet there wait not intheſe dayes, which goe a- 


bout 
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bout with all might and ri:aine to draw away thefe things 

unto the Temporall Courts, as belonging to the Temporall 
Crowneand dignitte : Whercin they doe wrong, not onely 

_ tothe Kings Ecclefiaſticall Conrrs, to ſpoile them of 'therr 
ancient |urifdicion, but alſo doe injuric to the King him- 

ſelfe, as though he had bat one proper Juriſdiion belon- 

ging tohis Throne, and feat of Majeſtic , and that which 

were done by his Eccleſiaſticall power, were done againſt 

his Crowne and Dignitie ; whereas they are equally united 

in him, and his Throne isno lefſe ſtayed upby his Eccleſia- 

ſticall power, than it is apholdenby his Temporall autho- 

ritie. And therefore a meere Paradoxe 1s that, that they fo 
conſtantly affirme, That cuſtomes 1n payment of Tythes are 
matters of Temporall cognifance onely, and not of Spiri- 

euall cognition. For, as there be ſecular cuſtomes, ſuch as 

are the cuſtomes of Mannors and Lord{hips,wherethe Lord 

hath his Rent, hts her1or, his relicfe and ſervice ;z and the 
tenant againe doth his homage and fealtie, according to the 
nature of his Tenure, which ſecular cuſtomes, the forena- 

med Statnte De Regia Prohibitione, forbiddeth Ecclefiaſti- 

call Judges to dealc in : Soalfothereare Ecclefiaſticall cu- 
ſtomes, ſachas is the payment of Tythes, andorher Eccle- 
fiaſticall duties, to which common Lawyers are not to put 

their hands, but to abſtaine from them, as dedicated to the 

uſe and trial! of the ſpirituall Courts. Otherwife would 
neither the ancient Authors of the Legatmes, and Provinci- 

all conſtitutions 'of this Land (the eldeſt of which, are e- 

quall with the dayes of Fexry the third, and the youngeſt of W 
them endeth inthe reigne of Henry the fifth ) ever have *” — 
changed ſe many ſeverall cuftomes of payment of' Tyrhes, _ —_ 
as then were within the Land, and in ſtead of them, have 
brought in one uniforme pay ment of the fame, as is at this 

day uſed, ſave where either the negligence of the Parſons, 

or the covetouſheſſe of the Pariſhioners hath in ſome point 
changed the ſame. Neither would theſe Statures of # 

the exgth ever have ordered the people ſhould pay their 


Tythes after the laudable cuſtomes and uſages of the Pa- 
V 2 riſhes 
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rifhes where they grew , if the uſage and cuſtome of the 
Payment it [elte had nor beene ſubject to the Eccleliaſticall 
cognilance : for in vaine ſhall a man ſue for thar, the Law 
allowes him no courſe to.come by, if it be denyedin the ſpe. 
cialteſt poinc belonging to that ſuite : for this 1s undvubted 
Law: where ever there is an authority or ;urifdiction gran. 
ted, there are 1n like manner granted all thoſe things, with. 
out which that authority or Jurisdition cannot bee perfe- 
Red, or performed. 


SECT. 3. 
That cuſtomes of payment of tythes are triable onely at the 


Ecclefiaſticall courts. 
| Yrs therefore it is without queſtion, as Tythes, by the 

faid Statutes, are onely recoverable by the Eccleſiaſti- 
call Law, andnot elſewhere; ſo alſo the cuſtome whereby 
they are paid, 1s only triable at the Eccleſiaſticall Law. O- 
therwiſe this inconvenience will follow thereupon, which 
inall other Lawes, beſide this of ours, is a great abſurditie, 
that the connexitie of the cauſe , which the Civilians call 
( ontinentiam cauſarum,will be diſmembred and Gisjoyned, 
which by all god pollicie,together with all her parts emer- 
gent or annexed, ought tobe handled, diſcuſſed, and deter- 
mined before one and the ſelfe ſame Judge; one, I meane 


not in number, but one in profeſſion, tor otherwiſe I ſhould, 


by this aſſertion , barre Appeales , which 1s not mine in» 

Which courſe, if it were held here in Empland , cauſes 
ſhould not be drawn peece-meale in (uch ſortas Hedea tore 
her brother limme-meale, and one parc of it carried to this 
Court, another ro that, like unto the rent lims of the childe 


that were caſt here and there by Medea , thereby to hinder 


her father from-purſuing her; but all ſhould be ended in one 
and the ſclfe fame Court,which would bc a great eaſe to the 
{ubjeR, who now to his intolerable vrexation, and exceſfiue 
charges 1s compelled to runne from Court to Court, and to 

gatRer 
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gather up as 1t WETE, ONE lI1m of his cauſe here, and another 
there, and yet happily in the end cannot make a whole and 
perfect body of it. +7 ; 

Beſide, it isa mighty diſorder in a Common-wealth,thus 
to juamble one Jurisdition with another,& the very confu- 
ſion as wcll of the on? Law asthe other; for as Kingdomcs 
are preſerved by knowing their bounds, and keeping their 
limits, fo alfo Jurilditions ere maintained and upheld by 
containing themſelves within the liſts or banks of their au- 
thoritie. | 

Furthcr,unles they will grant that there 1s an Ecclefaſti- 
call cuſtome, as there is a Secular Cuſtome,and that the one 
is as well to be tried 1n the one Courrt,as the other 1s in the 
other,they will make their own Doctrine in the before-re- 
hearſed Prohibition voyde, where they will have it certain, 
that there is a Secular Cuſtome; & if there be a Secular Cu- 
ſtome, then doubtleſſe there is aHo an Eccleſiaſticall or Spi- 
rituall cuſtome : for the word Secular, is not put in that 
place abſolutely, but relatively; and the nature of Relatives, 
is One to pur another , and one to remove another : bur 
in the Secular cuſtomes they barre the Civilian, therefore 
they grant him the fpirituall , for of contrary things there 
are contrary reaſons, and contrary eftes : and what thar 
which is propoſed , dott: worke in that which is pro- 
pounded , the ſame againe that which 1s oppoſed doth 
worke in that which is opponed, by which Rule, as Tem- 
porall Lawyers are to deale 1n Temporall Cuſtomes , and 
{pirituall men are not to intertmeddle therein, ſo alſo 
Eccleſiaſticall Lawyers are to deale in Eccleſtaſticall cauſes, 
and Temporall Lawyers arc not to bulte themſelves there- 
about. 

And that this was the intent of the King, when hee firſt 
received the Church into his protection, with all the privi» 
ledges thereof, may appcare hereby , that having united 
both the Jurisdictions in his owne perſon, he did not Jumble 
them both rogether,asnow they are,but kept rhem diſtinct, 
one from the other ; not oncly in authoriſing the Eccle- 
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fraſticall Courts that were before, bur alſo in uſing the very 
words and phraſes that the JurifdiAtionaries Eccleſiaſtical 
did uſe every where in their writings, even theſe words 
whereupon men now take hold to frame Prohibitong, 
iz. ( according to the laudable cuſtomes and aſages of the 
pariſh and places where ſuch Tythes grow ) which were 
the words of Imnocent the third, in the Decretals upon the 
title of Tythe,long before theſe Statutes were made, or any 
other Statutes concerning the true payment of Tythes ; and 
Liwod in the ſame title of Tythes often uſeth the very 
ſelfe ſame words and phraſes that the other doth : ſo that if 
theſe words made no Prohibition before the Statute ( as | 
thinke, it cannot well be ſhewed to the contrary ) neither 
ought they to doe it now lince the Statute ; for that they 
are ſpoken (till in the Church bulinefle, and not in a tempo. 
rall matter : whoſe government, although it be under one 
and the ſelfe (amc Prince, that the temporall ſtate 15, yet is it 


_ diſtin& from the ſame, as ever it hath beene ſince there 


hath beene any ſetted forme of Church-government in any 
common-wealth, as may appeare both by the example of $. 
Pal, which never goeth to any temporall power to puniſh 
the inceſtuous perſon, although there were ſundry lawes 
then both in Greeke and Latin written of the(c matters, but 
doth it by the {pirituall ſword alone : and alſo by that, that 


In matters of jarre for worldly caufes betweene brother and 


brother, hee forbids ſach as were new Chriſtians, to goe to 
hw before Infidels, but adviſcth them rather ro appoint 
Judges among themſelves to decide ſuch controverfies : 
which albeit in thoſe dayes was meant as well of lay Chri- 
ftians, as of the Miniſters of the Goſpel, for that the num- 
ber of them then was ſmall, andthe cauſes of ſuit they had 
one againſt an other were not many,and might caſily be en- 
ded by one and the ſelfe ſame confiſtorie ; yet when the 
number of the Chriſtians increaſed, andthe Church got 
ſome reſt from perſecution, the JuriſdiAion was againe di- 
vided; and as there were ſecular Courts appointed by Prin- 
ccs, wherein temporall mens caufesand lay buſizefles were 


heard, 
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heard, ſo there were alfo by the fame authoritic erctcd Ec- 
cleſiaſticall Courts and Biſhops audiences, wherein either 
Eccleſiaſticall mens cauſes alone, or ſuchas they had againſt 
Lay men, or Lay men againſt them were treated of, and de- 
termined. 

So that this was no new deviſe of Hewry the eigth, or 
Eaward his Sonne, that when they tooke upon them the tu- 
premacic over the Church, as they had before over the 
common- wealth, they did not miſhmaſh both the States 
together, and made one confuſed heape of them both, bur 
left them (evercd as they found them, onely affording cither 
of them an equall proportion of protection ; for that by 
theſe two parts, the —_ Monarchie ts compleat,and him. 
{ele is the head and chicfe Governour of the whole and ene 
tire body of his Realme. For this was exemplaried unto 
them in all former ages, ſince the Church and common- 
wealth had any loving and kind cohabitation together, as 
hath beene before remembred. And therefore doe they 
wrong to the aſhes of thoſe Kings deceaſed, which by ſub- 
till ſence and ſtrained interpretations, draw theſe Lawes 
which they intended for the benefit of the Church, and 
Church-government, to the overthrow of the ſame , as 
though the Poſitive Lawes of the Kingdome, could not 
ſtand, if the Lawes of the Church continued and ſtood up 


right. 
SEC I. 4 


That the limits and bouxd: of Pariſhes are of the Eccle- 
ſrafticall cogniſance onely. 


Pon the ſaine words of the ſame Statute, ( if perhaps 

at any time there grow any controverſic about the li- 
mits or bounds of Pariſhes ) they draw the ſame by like 
1mportunitie from the triall of the Ecclefiafticall Law, un- 
tothe Common Law, avouching the ſame alſoto be of the 
Temporall cogniſance ; and yet Linwod, who lived in the 
daycs of Henry the fitth, making a Catalogue of the prine 


Ccipall matters that in his dayes belonged unto the —_— 
ica 
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{ticall Courts, reckoneth the bounds of Pariſhes for one: 

And very like it is that it ſhould fo be,for that Eccleſiaſtical 

men firſt in this Kingdome, made diviſionsof Pariſhes, ag 

by our owne Chronicles it appearerh ; and the firſt practice 
Repiſtre Eccl, thereof withinthis Realme,came from Hoxors:s thc fourth 
Yp:.Cant.*rcw. Archbiſhop of (anterbury after eLugnſtme, who himſelfe 
died in the year of our Lord God 693.* although otherwiſe 
the thing it {elfe be more ancient, and deſcends from the 
counlell of Saint Paxl, which he gave to Tim, to appoint 
Elders in every Citie : Butthat Cities and Countries again 
aredivided into ſeverall Pariſhes, it was the ordinance of 
Pope Dionjfis, about the yeare 266. and from him deri- 
ved into this and other Realmes; and the diftintion there. 
of was chiefly deviſed, that it might be knowne of what 
congregation every people were, and thar ſo they mightbe 
*Hethat fill trained up in the Schoole of godlinefſe under their owne 


as = Paſtor or Miniſter. But that now the diviſion of Pariſhes 


which con. doth ſerve to other politick uſes, it comes not of the firſt 
cernes the ori- | 


ginall of Pariſhes, may finde ſome probable iflue, if the courſe of Anriquitie runne cleere. 
Thoſe that firſt gave example ro others 1n this matter, are conceived to bee the ancicnr 
Roman Bilhops ; for it was recorded in the Porrifre.c of Damaſme (as ſome would have 
it) But in Anafofeus Bibliothecar, wee finde 1tythat when Perer had appointed & ordai- 
ned Prieſts &c. and Clerms had reduced them to 2 certoaine number, Pope Exareft afſivned 
to each of them his Pariſh, or as they then ſaid, his Title : Forſo a Tule is underſtood 
by On»phrizs, and ſon effec it may betiken, though otherwiſe Parecva 15 Accolitus 
ad ſacram A.dem, Titulus autem F.des ipſ.c. And it may feeme, that Trrwlss wight 
bee taken for Parecia, becauſe this hath beene taken for that : For inthe C ounccls 
wee ſhall ſometimes tinde a Pariſh put for a Pariſh Church, which is the meaning of Trr«- 
lute See Baronins ad annum Chriſt, 112. where the learned Cardinall fetreth downe 
at large what theſe Titl:s were, and why they were ſo called, As for the time when theſe 
Pariſhes were aſſigned by Exaryſt, it mult be about the beginning of the 2. Genturie, 
This done, and the number of new Converts increaſing, H:ygmems placed ſeverall 
 Pricfts in ſingular Parifh:s, and the chiefe of thole he called Cararmiles Preibyre 5 : and 
heere we muſt belceve, that the Romiſh Cardinals began, if ar leaſt ywee will bee guided 
by their Hiſtorians. In after-times Pope Den's improoved thele conveniences invented by 
his Anceſtours, and ſet limits to Pariſhes. And this was done about the yeare 260. It 
theſe things bee anſwerablegas they are generally recerved wy the Romith Antiquaries, 
then it may ſceme that other Nayons made che like proviſion ſooner or later, according ro 
their example. And this is the rather to be belecved, becauſe this Pope D#0nyſe wrote an 
Epifile to Severns Bilhop of Cordwba, to obſerve this order mn tis Diocelſe, and looke 


inſtitu- 
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inſtitution thereof, which was meere Eccleſiaſticall : bur ir what court 
himſelfe rooke, 


groweth out of a ſecond caule, tha 1s, becauſe being ſo fitly ,,. 

and aptly primarily divided by Ecclefiaſticall men asthey _ UE 
are; the Princes therefore did uſe the opportunity thereof thops rodoein 
for temporall ſervices, ſubdividing the ſame againe into bke manner. 


many Tythings or like (maller diviſions, for the more ſpee- PnY _ 


dy ſervice of the King,and better ordering of the common- g,;h nor (0 
wealth. Which our ancient Fathers well knowing, never neerely con- 


calledthe ſame in queſtion,acknowledging therein the gapq cerne, but here 


"A FL - -.-. at homethe 
chey had received from Eccleſiaſticall men, by this partiri- 6:6 diviſion 


on of Countries into Pariſhes : butmen of later ape being ,rp..ihs is 
leſſe thankfull than they, and loath to ſeeme beholding to afcribedro He- 
Ecclefiaſticall Courts for any matter of good order and dif 10794 Arche 


. ke butho of Cane 
polition, have arrogated the ſame wholly to the Temporall *” bes Var 


Courts ;"as though the Ecclefiaſticall Juuge could not as 
. Author here 
well diſcerne what two or three honeſt men depole and ſay huh cited our 
of the Regiſter, 
and itis approved by Cambdew. Sed cavendum tc. ſaich Marſil in his Booke:&e zdd. Ece 
cleſ, cap. 12. Bur heed muſt be taken tothe Equivocation of the word Pariſh z for nbazh 
not alwayes had one and the ſame acception, Somrime when nothing is named but a Pa- 
rich, the whole Dioceſle is underſtood , and this notion of the word often occurresin the 
Councels and elſe-where. According tothis ſence Brbatra ſpake a wide word for the 
Pope, where he ſaith, that in reſpect of him, the whole world was but one Pariſh, 2742+. 
de praftant. Cardinal. Otherwiſe, A Pariſh is taken for ſuch a part of the Dioceſle, which, 
iS aſſigned to ſome Prieſtz arbitrarily ſent and maintained by the Biſhop 3 for it is to bee 
nored, that ſuch a Pariſh paid all dues to him, and he to his Clergic, for the primitive 
communitie of living, becauſe of inconvenience ceaſing in the Church,' this cuſtome 
Was introduced, that a}l Church ducs ſhould be atthe Biſhops diſpokng, ſo, that being 
geometrically divided into foure portions , he ſhould have one part, and his Clergie an o- 
ther, the third to be diſitributed to the poofe and ſtrangers, and the laſt parrto be reſerved 
to the Parithioners for the repairing of Churches, And thar this was the uſe, eſpecially of 
the Romith Church, plainely appeareth by the anſvver of Gregorze to our Anſitn, inBede,, 
lib. 1 cap, 27. The colle&ian of theſe dues was commurted tg the care of the Chorepsſo 
copm?, 28 appeareth by an Arabick Canon of the firſt Councell of Nice, which rogerher 
with other Oc:cumenica!ll Councels , and thoſe Canons which are called the &poltles, and 
ſome hiſtory of the primitive times , out of Clement gc, wze enjoy and citeeme 3s a molt 
eculiar monument traiviported hicher our of the Eafterne world , and glacedin gur pub- 
Fick Librarie, by the bountic of a worthy BenefaQor Sir Thomas Roe; T he lancr ot of 
that Canon ſaith thus, bur for our great wait of Arabick Charadters, Lit nauſt, be. ceat in 
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M2 MIAN as concerning the limits or bounds of a Pariſh, as twelve 
19 777N) meanc men of the countrie, who are upon like depoſitions 
Tow 2 - togtve up their verdict. But tor the limits of Biſhopricks, 

. | 
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deth, that it ſhould belong to the charge of the Chorep!ſcops to ſee, that in every of their ſeve- 
rallCicies and Countrey-villages theſe dues ſhould be colleRed proportionably ,as every 
place thould be found able ; andthat theſe dues ſo collefed , ſhould bee. every yeare 
b:ought ro the B:ſkops place of abode, rhat there they might bee diſpoſed of toward the 
maintenance of the Biſhop, the reliefe of the poore and ſtrangers, and the encouragement 
of his Clergie, that ſothere might be concord and unanimity berweene him and them, &c. 
The Latine Tranſlation of theſe Canons is fer forth by Twrre.mand Alphonſ, Prſan, and 
is to bee found in the 1. Tone of the Councels ſet forth by Biz, In the Tranſlation, 
this Canon 15 the 5.4: bur hee thatmindeth to ſee it inthe Arabick, muſt looke for the 58. 
Someday, tharthele Canons are ſuppoſititious ; I only know that they may bee (lo, not 
char they are: and howerer it be dull ro entertaine any thing that ſhall be obtraded, yer the 
rejeftion of ancicnt Authors and Councels ſhould be warily concluded upon. Thus much 
norvithſtanding is recorded, that by reafon of the Arian incendiaries,a compleat number 
of the Canons of this Councell was ſo rarely found, that Athanaſns himſelfe, who was 
preſent atthe Synod, was forc'troſend into theſe parts, tothe Biſhop of Rome that then 
was,/to deſire from him a perfect copie, becauſe in the Eaſterne world , few or none had 
eſcapedthe fire of the Arians, This wee have out of choſe Epiſtles, which are ſuppoſed to 
have paſt berweene Pope Marke and 4thaneſins concerning the burning of the decrees of 
this fixſt Necere Conncell ; and if theſe be true, the Canons here are the lefle to be C, uſpe» 
Red : But againſt thecredu of thoſe Epiſtles,the Cardinals Bellarmrne and Barontushaye 
conſented, and it may well be thought they have ſome cauſe, for that theſe Canons much 
availe their fation, and depend not a little _” the authoritie of theſe Epiſtles ; yer their 
reaſonsagainſt theſe Epiſtles are, for the moit part, chronological! ; and becauſe ſuch as 
theſe are fubjeR ro much hazard, therefore our confidence in bcleeving may be arbitrarie, 
& atour own diſpoling.But be theſe Canons how they will, yer a moſt expreſle monu- 
ment of this Quadripartze divition of Church dues,may be noted out of an Arabick Ca- 
Non of the Councell of Anroch, Canons. I fay, an Arabick, not for curiolitie, but be 

cauſe I finde this marier mor: fully there ſet downe, forthe Greeke ſaith thus, Emtazonyy 
$200 off & Exaandtey agg YudTuy 2Z2oray wt dotteiy eig miyras Ths Stojutres 7 
u9ns © 3 ÞoCs @ts- Thar the Biſhop thall have the Church dues in his power, 
that he may Aifpole ofrhem toevery one that neederh, religiouſly and inthe feare of G 
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T hat the Biſhop-ſhall have at his diſpoling the Church dues and revenues, to the end,that 


ke may divide and dilttibute them to his Clergic, to the Pariſhioners (for the re airing of 
Churches) to the povte and needic, and that he may take to himſelfe whar hall be nece(e 
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[ acknowledge that they are Temporall, for that they were Carie for his 


not primarily deſigned out by Ecclcfiaſticall men,and their owne expence 
direRion , but were aſſigned to Provinces,or Shires, firſt &c. This s 


deſcribed and diſtinguiſhed by Princes : but for Pariſhes, PK ms fed 
neither reaſon nor antiquity concurres with them,that they in molt places, 
ſhould be temporall,or that they ſhonld be uſurped or chal bue prin- 


e of the temporall cogniſance. cipally in the 
enges wy - 5 Roma Church. 


And ſo much for thoſe Prohibitions, which they com- R*® 
ly frame our of the 27. and 33, of Henry the cight;nor 12 mge © 
MOALY'ITArme « F7- ad 3 enr y Ne cEIgnt,not ther the Biſhop 
had thethird 
part. See Feleſacxs3 19 his Booke De Sacra Fpiſcoporum Autherotave. 

Concerning the originall of a Pariſh inthe(* two former Acceptions, it may be ac- 
knowledged:to bee a device of the ancient Roman Brſhops, andto have beene derived 
from them to other Nations. But a Pariſh may be al{o taken for ſuch apart of the Dio- 
celſe, which is limited to ſome refidenuarie incumbent, allowed by the Biſhop, and main» 
tained by the Church dues in his owne right. And this conſideration of a Pariſh moſt of 
all agrecth with thoſe which we now have. Andit may very well be ſuppoſed, that theſe 
lacer Pat iſhes have had their beginning from the inconveniences of the former. And the = 
detignement and limitatiou of theſe, however it might have ſpeciall encouragement from 
the devotion of lay men, yet the principall firoke was alwayes given by the Eccleſfiaſtt 
call, to whom it pertained to conſecrate the Churches, and make them baptiſteriall. And 
that the dividing of Pariſhes ſhould of right belong uvto Ecclefiaſticall men, ir may 
be the 'more reaſonable; becauſe the firſt rhar ever Aivided any Pariſhes were the Ra- 
man Biſhops, and they. did nor onely (©, but alſo gave direion to other Prelaves in 
their ſeverall-Proyinces to'doe the }ikg, elpeagially rf that betrue, which wee have former- 
ly ciced out of that Epiſtle of Pope Dexs: 1 theSpanith Biſhop. Hoyever Alexander the 
third C. Ayaritze., De Prabend. & Dig. gaye command to the Canous Regular of 
Torke Diocefſe; that they ſhould nor-prefume to divide Parithes fiar conſenſus Archie» 
piſcopy, And forme encouragement may: he hd from a deere made- in'aS holden ar 
Weftminfler, about the yeare 1147 . which{auth, c. 4» Nallus Abbas, malls: Prior nullus 
omnio Monachue aut. Clericwus Eccleſtan, five deetmam, ſem gualthet. beneficia Eccleſia. 


frica, de done laies accipret ſine propris Epaſcogs anthoritate, tg conſerſu: quod fi pra- 
[unmpter fwerrt\, irrita ers donatio hujuſteniods. Chron. MS, Bibliorh, Bodlezan, And 
wks intimation is given'in an other Councedt, holden at the ſathe phice, in the yeare 
1149+ called by the roſt Revereud Father in, God Willeer, then Lord Archbiſhop of 
Canterbury, There. it is (a1d cap. 10. V7 nulla: perſona: Ecclefias vel dociinas [en qualiber 
alts Eccleſiaſtica beneficia det vel accipaat- (ine conſenſm © autberttate Eprſcops. If wee 
apply theſe decrees to the matter in hand wee may deduce ſome thing antwerable to that 
which is inquired. Befides, Lay men werenot ro medfe with cheordering of Tythe-pays 
ment, and yet in thisdiviſion of Pariſhes, a pritcipalli refpe& was had to the contides 
ration of Tythes, and therefore it was, that Pariſhes were limited; with ſuch great care 
and cutioſitie. For Brio! (aid, That if it were doubrcd comerning'a houſe, in what 
Pariſh it ſhould ſtand, it muſt bee conceived to bee of that into which it opens, if 14+ 
opencd ſeyerall wayes,a poftertie gate was* not reſpected; bur ir gee 4 ro belong 
X 2 that 
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riſlr oro which that there are no more but theſe, but that having a taſte of 
ic pore ache, theſe, there may be like Jadgement made ofthe relt. 


—_— 4 -.: 1... | 4 | 
_ Atwhar time this laſt kinde of Pariſhes began cle wherc, wee enquire not, when 
they began here at home, wee finde not, unle fe wee underſtand ſuch as theſe in the Di. 
viſion. of Henorsws : however they muſt be in uſe before the dayzs ot Edgar, as it leemcrh 
by 'the S1xon Lawes of that time. See the Lawes of Edgar, cap. 1 + 


SECT. 5. 


That the clanſe of treble Dammages inthe 13. chapter 2, 
Edward the ſixt is to be ſued in the Eccleſiaſticall Courts 
onely . 


| | Ur of the Statute of the 2. of Edward the ſixt cap. 13, 
MOEny + -/- they raiſe many Prohibirions, the firſt whereof in 
order of the Statute,although the laſt in practiſe, is the pro. 

 hibttionof treble dammages, upon not dividing and ſetting 

IJ out of Tythes, or at the leaſt , for the not compounding for 
mo, them before they be carried away : Which forfeiture they 
E ſuggeſt,and thereupon bring a Prohibition, and fo draw the 
be > 22 ny ſuit of Tythes into their Courts,contrary to the true 
meaning of this ſtatute, which would have thoſe treble dam. 
mages, un caſe of not juſtly dividing and ſetting ouyior not 
compounding for the Tythes before they be carried away, 
be no lefſe recoverable before ar Eccleſiaſticall Judge accor.- 
ding to the Kings Eccleſiaſticall Law, than theforfeiture of 
double value(by the letting and ſtopping of them to be car- 
ried away , whereby they are loſt, with the coſts thereon 
growing ) is remediable at the ſame Law : For albeit the 
clauſe which is to redrefle this wrong,be put after that part 

_ of the Statute, which concernes the ſtopping and letting of 
Tythes to be carriedaway, yet when there is as great reaſon 
hart ir ſhould ſtretch it ſelf to the firſt branch of the provi- 
_,* *fion,astothe ſecond, and the ſecond branch hangeth on the 
*_  firſtby a copjunRtion copulative, & there is no hetorogeny 

__ ordiſparitic in the matter , whereby it may not be as well 

verified inthe one branch, as inthe other, I ſee no reaſon 

| why it ſhould not equally reſpe& them both , according 
£.6,tit.28.1.1. to the rule of the Law ; Clauſ#la 3n fine poſita refertur ad 


0114 


he _— — ry 
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omnia precedentia, marine quando non reſultaret intelle us 
contrarias juri , as here 1t doth not : for the intendiment of 
of either branch of che Statute is, to procure by their ſeve.' 
rall forfeitures, a juſt and rrue payment of Tythes , che 
recovery whereof, as the preciſe words of the Statute in' 
one member reſtraine unto the Ecclelialticall Law ; fo rhe 
Identitie of reaſon in the other member doth confirme- it 
unto the ſame Law, for where there is the like reaſon ot 
equitie, there -ought to bee the like diſpolition or order of 
Law. 

Beſide if the principall cauſe it (elfe be triable in the Ec- 
clefiaſticall Court, why ſhould not thoſe things which hang 
thereon bee trycd in the (ame Eourr, for they are bur as ic 
were acceſſories to the principall, and fo not onely follow 
the nature of the principall, but alſo belong to the Court cf 
the principall, and are determinable where the principall 
is, for otherwiſe happily there might fall out contrary fen- 
tences of one and the ſelfe ſame thing,the one condemning, 
the other abſolving. 

Further,ia that Court wherein the courſe of Juſtice al- 
ready is begun, the cauſe may with leffe labour and caller 
expences be ended, being for the moſt part' determinable 
by one ſentence,than that a new procefle thereof ſhouldbe. 
gin before another Judge, who knoweth little or nothing 
of the principall matter , and therefore cannot ſo eaſily de- 
cide the acceſſorie. 

Laſtly,thofe which rake this courſe, firſt to ſurmiſe'a for- 
feiture, then to draw the originall ſuit, whereupon the for. 
feiture grew into queſtion, bring in a proceeding far diffe-' 
rent from the common ſtile ofall well ordered Courts, in 
all Nations, among whom the conuſance of thecauſe, and 
tryall thereof gocth before, andthe forfeiture or execution 
thereof followeth after: But in this Hyſteron proreron, the ex» 
ecution is inthe forward, and the tryall is inthe rereward: 
In which doing they deale much like as Cacws the Gyant 
dealed with Hercules Oxen, who,to the intent that Herca- 
{es (hould not finde what way they were gon, drew them 

X 3 backs 
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backward by the tayle into. his Cavez. but as that device 
{crvednot Cacus, but that Hereales had his Oxcn againe, ſo 
it is to be hoped, the Reverend Judges of the Land, will 
not long ſuffer this ſubtiltie to prevaile, bur as 1t came in 
like a Foxe, and reigned as a Wolfe, to in the end it ſhall 
dye and vaniſh away like a vaine device, much like the de- 
Kinic of Bewface the eigth ; for the reverend Judges are 
not onely to miniſter juſtice betweene man and man,fo that 
every man may have his owne, and none be opggefſed by 
an other, bur alſo they are to carric an upright and indiffe. 
rent hand betweene Juriſdition & Juriſdiction;yea though 
themſelves be parties:to the matter in queſtion, fo that one 
uriſdiction cate not up an other, as the Locuſts in Zgype 
devoured up all the greenc things of the land. 


SECT. 6. 


T hat the naming of Law or Statnte in a Statute, doth not 
make it to be of the Temporall cogniſance if the mat= 
ter thereof be Eccleſiaſtical. 


N other rendevous they make of the words of this 
APrqviſo(Law, ſtatute,priviledge, prefcriptian, or com- 
poſition reall ) as though all which pafſcth under any of 
theſe tearms muſt belong to the triall ofthe Common Law, 
and not to the cogniſance of the Eccleſiaſtical Law, and 
that forſcoth, becauſe theſe words and tcarms are expreſſed 
inthe Statute : which is much like. unto that,as.ene would 
needes have a houſe, to be Maſter Peacocks houſe, becauſe 
hee ſaw a Peacock fit upon the top thereof : But it is not 
the naming of a thing in a Law or Statute, that makes it to 
be of the Temporall cogniſance, or otherwifſe : bur it is the 
nature or.qualitie of the thing named, that rangeth ir under 
the one Law, or the other. So that.if the matter ordered in 
the Law or Statute be Temporall, the cogniſance ſhall bee 
Temporall ; if Spirituall, then the caſe is determinable in 
the Eccleſiaſticall Law:for this Proviſo is net prohibitorie, 
as 
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asthe laſt Proviſo ofthis Satute is, whereby Eccleſiaſticall 
Judges are forbidden to hold plea of any thing that isin the 
{aid Proviſoconteined ; but 1t.1s rather direQive,and ſhew.- 
_ eth where the Eccleliaſticall Jadge 15 to give way to im- 

munitics, and to pronounce for them : ſo that for any thing 
15conreined in this Proviſo to the contrary, the cognilance 
of theſe matters, eſpecially, Priviledge, Preſcription,and 
Compoſition, ſtillremaineth at the triall of the Ecclefiaſti. 
call Law , asthey did before this Provifo was made for 
Tythes, and other Eccteſia(ticall ductics,as may appcare by 
che ſeverall txtles in the ſame Law hereon written. 

And for the other words,| Law and Statute] therein inen- 
tioned : ( when as the King hath two Capacities of govern. 
ment in him, the one Spirituall, the other Temporall, and 
his high Courr of Parliament , wherein Lawes are made, 
doth ſtand as well of Spirituall men, as Temporall men,and 
ſo ought to ſtand in both houſes, if the ancient Booke De 
modo tenends Parliaments be truce and authenticall, which 
makes the upper Houſe of three States,the Kings Majettie, 


the Lords Spirituall, and the Lords Temporall ; and the 


lower Houlc in hike fort of three other, the Knights, the 
Procurators for the Clergic, and the Burgeſs ; and his 
Majeſtic hath within this Realme aſl Eccleſiaſtical 
Lawyers, as Temporall, which are no lefſe able to judge 
and determine of Ecclefiaſticall matters, then the T 
rall Lawyers of tewporall buſinefle ) It is not tobe imagi- 
ned, but as his ſacred Majeſtic will have thoſe Lawes to be 
held Temporall, and to have their conſtructionsfrom Tem- 
porall Lawyers, which are made and pro upon 
Temporall rights and cauſes : Soalſohis Highnefle plea- 
ſure 15, and ever hath beene of all his predeceſfours, Kings 
and Queenes of this Land, that ſuch Lawes and Statutes as 
are ſet out and publiſhed apon Ecclefiaſticall things and 
matters, ſhall be taken and accounted Ecclefiaſticall, and 
interpreted by Ecclefiaſticall Lawyers, although either of 
them have interchangeably each others voyce 1n them, to 


make them a Law. 
And 


De praſcripr, 
[1b.2. tit. 26, 
De Provaleg, 
lob. 5.133, 


i160 A view of the ( ivile 


And that the King doth infuſe life into cither of the 
Lawes, when as yet their ſubſtance is unperfet, and they 
arcas it were Embryons, 1s in temporall matters, by his 
temporall authoritie, and in ſpirituall matters, by his ſpi- 
rituall authoririe, for to that end he bath his double digni- 
tie in that place, as alſo the Eccleſiaſticall Prelates ſuſtaive 
two perſons inthat place, the one as they are Barons, the 
other as they are Biſhops : So that even the orders of the 
Houſe doeevince,that there are two ſorts of Lawes in that 
place unconfonnded both in the head and the body, al- 
though for communion ſake, and toadde more ſtrength to 
each of them, the generall allowance paſfeth over them all. 
And as they reſt unconfounded in the creation of them, fo 
ought they to be likewiſe in the execution of them: & as the 
Temporall Law forts ro the Temporal] Lawyers, fo the 
Spirituall Lawes or Statutes ſhould be allowed and allotted 
unto the Spirituall Lawyers. 

And as the nomination of theſe words Law or Statute in 
this precedent Proviſo,makes not the Law or Statute Tem- 
porall,but that it may remain wholly Eccleſtaſticall, by rea- 
ſon of the Spirituall matters it doth containe, & the power 
of him that quickneth it,& powrcth life thereinto:fo much 
lefle can the inſerting of theſe tearmes, Priviledges, Pres 
ſcriptions, or Compoſition recall, inticle the Common Law 
to the right thereof, or the Profeſſours of the ſaid Law,' to 
the interpretation thereof. for that matters of theſe titles 
ſo farre as they concerne Tythes, and other Eccleſiaſtical 

duecties, have beene evermore lince there hath beene any 
Eccleſiaſticall Law in this Land ( which hath beene neere 
as long as there hath beene any profcfſion of Chriſtianitic 
with us ) of Ecclefiaſticall ordinance, neither ever were 
of the Temporall cogniſance, untill now of late, that they 
tranſubſtantiate every thing intotheir owne pn 5 AS 


Aida turned or tran(ubltantiated eyery thing that hee 
touched into gold, 
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CHAP. IL. 
SEC TT 


How it comes to paſſe,that when tythes were never clogged with 
cuſtome, preſcription, or compoſition under the Law, they 
are clogged with the ſame under the Goſpel, and the cawuſer 


thereof. 


LI: here it will not bee amiſſe*to inquire, (ſince Tythes 
came inthe beginning of che primitive Church, within 
alittle time after the deſtruction of Fernſalem, and the ſub- 
verſion of _—_— policic, unto the Chriſtian Church and 
common-wealth, void of all theſe incumbrances, as ſhall 
appeare after by the teſtimonie of ſundrie of the ancient 
Fathers, which were neere the Apoſtles time)how it comes 
to paſſe { fince Tyrhes are no lefle the Lords portion now, 
than they were then, and in the Patriarches time befors 
them ) that theſe greevances have come upon them more 
under the Goſpel, than ever they didunder the Law : for 
then never any Lay man durſt ſtretch out his hand unto 
them, todiminiſh any part thereaf, buthee was charged 


with robberic by the Lords owne mouth ; and in puniſh 


ment thereof, the heavens were ſhut up for giving raine 
unto the earth'; andthe Palmer-worme and Graſhopper 
were ſent to devour all the greene things upon the earth. 
And for Eccleſiaſticall men, it is not read any where in the 
Scripture, that ever they attempted to grant out any privi- 
ledge of 'Tythes to any perſon, other than to whom they 
were difpoſed by the Law, or to make any compoſition 
thereof betweene the Lay Jew, and the Lords Levites: e- 
very of the which have beene; not onely attempted againſt 
the Church in Chriſtianitic, but executed with great gree- 
dineſſe : ſo farre worſe hath beene the ſtate of the Miniſtery 
under the Goſpel, than was the condition of the Prieſts and 


Levites under the Law. 


Y SECT. 2, ; 
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SEG l. 3. 


That the cauſes are two fold: Firſt, The violent intruſion of 
Lay men ; and ſecondly, The over-much curtoſitie of 
Schoole men ; and firſt of the firſt cauſe, and therein con- 
cerning Charles Martels Infeudations , ana rhe violent 
preſcriptions enſuing thereupon. 


He beginning whereof, although it be hard for mee to 
finde out, becauſe there is ſmall memory thereof left in 
Stories; yet as farre as I canby all probabilities conjecture, 
this great alceration in Ecclcſiaſticall matters, caine by two 
occaſions 3 the one by the violence of the Laitie, thruſting 
themſelves into theſc Eccleſraſticall rights, contrary to the 
firſt inſtitution thereof ; for when they were frit received 
into the Chriſtian world, they were receivedand yeelded 
to for the benefite of the Clergie onely,, as in former time 
under the Law, they: had becne for the uſc of the Prieſts and 
T evites onely : The other was,the ta ta much curiofitic of 
Schowlmen, who being not content with the ſimple cuter» 
tainment of Tythes into the Church, as the ancient Fathers 
of the primitive Church received. them, would needes (eek 
out how, and in what right,and in what quantitie this pro= 
viſion belongs unto the Church, wherein they didby their 
 overmuch ſubtiley, rather confound the truth, than make 
that appeare whichthey intended to doe. By-the firſt of 
theſe was brought inthat great Preſcription, which. is cal» 
led the Preſcription beyond the Lateran Councell, whereby 
Lay men held Tythes in fee , without paying any thing 
thereforeunto the Church ; and out of that iſſued the reſt 
of thoſe pettic Preſcriptions, which wee now have, which 
are nothing elfe but imitations of the firſt, By the ſecond 
came in Priviledges, Cuſtomes, and Compolitions ; or if 
they came not in wholly by them, yet ſurely were they 
much ſtrengthned by them ; but of either of theſe after in 
their places. But for that of all theſe forenamed greevan- 
ces in the Church, as farrc as my reading ſerves mee, Pre- 


. {cription 
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{cription is the eldeſt, and firſt ruſht into the Church, and 
violated the Liberties thereof; I will firſt begin thereby, 
& ſhew upon what occaſion it firſt ſciſed upon the Church, 
and prevailed againſt her, and then will I ſpeake of the reſt 
in order. 

It is out.of queſtion, that from the time of Origen, who 
| lived within foure ſcore yeares after the death of Saint 
Fohn the Evangeliſt, as allo did Cyprian, who was his coe- 
quall in time, 2nd ſo along by the ages of { bryſoſtome, Ams- 
broſe, and e Auguſtine, and ſome of the purer Popes, as Ur- 
ban the ſecond, Diony/i9 , and Gregoriethe great,there was 
god uſe of Tythe inthe Churches, where Chriſtian Reli- 
gion Was imbraced, as may appeare by every of their teſti- 
monies, that God had not appointed it to bee a proviſion 
onely for ſuch as ſerved at the Altar under the Law, but al- 
ſo was purpoſed by him from the beginning, to be a main- 
renance for the Miniſterie under the Goſpel : and there- 
fore Origen in his xi. Homily upon Numbers, ſpeaking of 
Tythes, faith chus, I hold it neceſſarie that this Law or pre- 
cept be obſerved according tothe letter : and upon the 22. 
of Mathew, hee thinketh Chriſts words uttered there as 
concerning Tythe, to be a precept nolefle neceſſarie for the 
uſe of Chriſtians, than they had beene for the Jewes : and 
therefore hee accounteth Tythe neither ceremoniall, nor 
Judiciall, but morall and perpetuall. Cyprian in his Lxvj. 
Epiſtle, adviſeth the Clergic of his time, fince they had. 
Tythes allotted unto them for their maintenance, they 
ſhould not abſent themfelves from Gods ſervice. Chryſo. 
ftome upon the viz. of the A&-,uſeth this argument to per- 
ſuade husband-men to pay their Tythes truely unto the 
Church, Thar it is good for them ſo to doe, for that there 
are continuall prayers and interceſſions made for them by 
the Miniſterie. —_— upon Timorhse ſaith, The precept of 
payment of Tythes, is aſwell to be underſtand in the Chri- 
ſtian people, as in the Jewes. Reade efmbroſe, in his 
Lent Sermon, and eAvgnſtine in his xlitij. Homily, and 
Gregorie in his xvj. Homily, and you ſhall finde no leſſe 
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plaine places for thecontinuance of the payment of Tytheg 
among the Chriſtians, than the former were. Adde to theſe 
the practice of D1onyſpur himicife, who by Feromes account 
flouriſhed in the ycare 266. who not onely divided out 
Pariſhes, drawing the example thereof from Saint Paal, 
who firſt appointed Biſhops 1n Citics, but alſo aligned or. 
derly toevery Pariſh his Tythes. All whichilicid in the 


Chriſtian common-wealth, in a decent and comely ſort,un- 


till the irruption of the Farnes, Gothes, and Vandals, upon 
the Chriſtian world, who firſt invading tale under the 
Empcrour Fſtimay, did for many yeares ſo harrow the 
whole Countrie, and ſpecially Lombaraze, as that they left 
not almoſt a man of excellent Religion any where unperfe- 
cuted, overturned Churches, burnt Libraries, overthrew 
Scholes of learning, and tobe ſhort, what wickedneſle did 
they not? inſomuch as Gregorse the great, being otherwile 
a very good man, and one that did relye himſclfe upon the 
providence of Almightic God, verily thought and taught 
that the end of all things was then come ; but after thoſe 
fierce and barbarous people once ſct their face to goe a- 
gainſt France, ( which had beene hitherto free from that 
inundation) which happened in the dayes of King Thesdo- 
rick, who lived about the 650. yeare of the incarnation of 
our Saviour Jeſus Chriſt ; * Charles Marte! the Father of 
Pepin, after King of France, bcing then great maſter of the 
Kings houſe, would not (although otherwiſe hee were a 
very victorious man, and valiant Captaine ) oppoſe him- 
ſelfe againſt them , unleſſe the under-clergie of France 
would be content to religne every man his Tythes into his 
hands, that thereby hee might reward the Souldiers, and. 
ſupport the charges of the warre then preſent : which the 
pore Clergic,in reſpect of the eminent danger, and for that 
{harles Martel himſelfe did folemnly vow and promile, 
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that he pave occalion to many miſcrable inconveniences to follow, by ſuffering hinaſelte 
t© be {0 notorious and unuſuall an example of Sacriledge, For, waen his great detigne a- 
gainſt the Saracens Rool in agitation, hee refuſed to put hin felfe upon ſo deſperate an 
attempt, unlefle the Clcrgie would ye eld up their T ythes and maintenance tor the time 
tha- 
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that they ſhould be forborne no longer,than for the time of bing tow cd's 
the warre, and that they ſhould be reſtored unto them a- the expencc5 of 

aine atthe end of the warre,. with a further gratuitie for **vire- - 2 
their good will, yeelded moſt willingly thereunto, ſpecially (00mm ne 
the Biſhops not contradicting tit, leaving to themſelves 2 4 of, sf 
ſmall portion of their living onely, during the time of the cher:to by the 
danger, Whereupon (harles Martel undertaking the cn- exoghmmes BY 

thatage, an 

the faire prctence cf Martel, who promiſed, that athis ſafe teturne he wo ll.! Ts all 
avaine, and that with ample imtercit, bur chart Chr{es never did this,thefſe dayes can 
ecitifietothole. This fact of Mazrel if it were [o,w0s execrablegand if it werenct, yet the 
opinion of it hath beene fo harſhly entertained by Traaionrs that we finde him contdent- 
ly damned inthe Legend. And this Storie ot his damnation 15 faltlned upon Ewchere Bi- 
{hop of Orleance, who is (aid to have ſcene in a viſion this Marzelin hell rorments : 
and that Euchere might beleeve what hee faw, an Angel inſtruteth him to fceke for 
Martel in his Sepulchre, and {o hee dio, but found him nor, but hee found the place all 
black, and in ſtead of Charles, atdiretull Serpent.Sce the Annals of 0; leance.Conccrining 
the damnation of Marrel, wee have nothing to ſay, what may bee thought of the viſion 
{hall hereafter be enquired, Thus 1s certaine and bileeved by all, that this Ch.rrles was a 
great opprefſour of the Church. For to let palle that of H12:mare Archbithop of Rhems, 
Greporte of Tholows, S'gebert and others, it 1s obſervable, that this could not bee omed 
by Deplerx himſelfe, one of the greatelt friends that evcr Mate! Mall 6nde in Hiftorie. 
For though this Authour in once place ſpending lus credit upon the admiration of Charles, 
ſctteth lumin the ſame line with 1/145 Ceſar and great Alexander, warranting him to be 
S.,ns doubre le plus grand homme que lt France art jamass pridun,yet clle- where he could 
not denic, but that i avorr bann awcuns Eueſques de leur ſerges gp mn on leur place des 
homwes lars, hee had thruſt Biſhops out of their Sees , andpurt Hy men in theirplace ; ard 
to make up the complementof this Cacrildge, hee ſpared not that Biſhop of Rherms qu'il 
avoir leve des fonts de Bapteſme, as Fauchet hath obſerved. To weigh dowae this 
ul and uwpietie Duplesx bringeth intothe (cale cext mille ames,a 100000 foules convertedio 
Chrittianitie by the hclpe of thus Ch.arles : bur the convertion was wrought by the Arch- 
hithop of Meztz,, and if it were promoted by Aartel it was well; yet his Sonne Pip 
thought thisſatisfaction too Jutle, and theretore vo wr eſt re 11hun.e le ventre ow la face 
contreterre pour Pexpration des peckes de /on Pere, hee woul bee interred with his face 
and belly downward, to expiate his Fathers tranf_reſhons, as D»plerx alſo was conten- 
ted 10 obſerve, and It is to be found in the Antiquucs of France, 

Therefore Charles Martels Sacriledge in generall wult be granted. But it hath beene 
allo conſtantly received , that in paieicular this Chartes defrauded the Church of her 
Tythes, as hath beene ſaid. But this paſſage ot the Stone hath tound ſome oppolition, 
One of the firſt that ever ſhewed himſclfe an adverſaric to this opinion, was Stephens Paſ- 
{«14er, a man, whom though wee forf1ke in this particular, yer wee may ſafely commend 
tor lus vatictie ct learning othe: wiſe, an ample :cſttmonk whereek he hath erven mm his 
Bovuke De Recherches de las France : faving that hee cannot be pardoned for his haſh and 
£1y10uS munde rowards the dignitic and Jurdiftion of the Clergic,, yhich diſcovereth it 
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Celfe in {everall terprize, got a mighty great victorie againſt the enemies, 
paiſages of lis inſomuch that hee ſlew in one batrell 34500. of the Infi- 
third Booke, dels : which battell being happily atchieved, and the dan. 


In the fame 


hope, Be, of the warre being palt, the poore Clergie-men hoping 
75. which is £0 receive againe their Tythes, according as it was promt- 
Des Ds{mes 1»- {ed them by Charles Martel, they were put from the poſ. 
ferdees, Con- {eſfion thereof, and {ay or doe what they could, their bene. 


cerning the In- goes were divided before their face, in recompence of 
feuJation of . : dang” 
Tyches, head. Fer ſervice, to ſuch of the Nobilitie as had done valiantly 


ventureth to 0- 
verthroyy the received opinion, The maine reaſon hee urgeth ( as farre as I conceive 


him Yis, for that thoſe who firſt and anciently wrote the Hiſtorie of their Kings, or other- 
wile tooke notice of the as of Charles, doe not accuſe him of any ſuch Infeudations.Butr 
to this I ſuppoſe ſome an{wer may be conceived 1n this manner. 

The principall Hiſtor1ographer of whom wee are to conſider in this cafe, muſt bee 
Atmome,who wrote the Storie of the French Kings, and what was delivered in his Chro- 
nicle concerning the times wee aimeat, for the moſt part, made up the Baokes of thole 
Writers that Cuccecded, for fome certaine centuries of yeares, This Armome ( Stephen 
ſaith ) maketh no mention of that Act of Marre/: "is truc, neither maketh he mention of 
any Sacriledge atall, no not ſo muchas Srephen himlelte, and all Writers belceve that 
Martel was guilty of : And I ihould wonder if hee had, for 4:»10ne lived in the time 
of Charlesthe gi cat, and what he wrote concerning him and his anceſtours; hee recek 
ved from Artmire Chaplaineto thefame Charles, and this is too necre the time of 
Martel for x true Hiſtorian, Indeede the lives of pious Princes may be wiitten before 
their deaths,and if there happen an unworthy paſſage, it is not corrected in their Stocie, 
but their Converſation: Bur when a great King proves not good, his firſt Hiſtorians 
muſt be worſe, for no Subject may dare t9 write what (uch a Soveraigne could commit, 
And therefore if an ill A&t occurre, the Hiſtorian mult diflemble or defend ir ; for what 
ere be afterthought of great mens ations, yer When they are newly done, enther they 
muſt not be mentioned, or if they be, they muſt be magutied, Therefore Awtmare, who 
depended upon Charles the Greaty muſt not cell ſuch tales of his Grandfather And for 
this cauſe it is,that when Armome ſpeakes of Martel, he ſtyles him virum ſag acoſu mmm, 
and virum egreginm adding moreover that his atchicvements were accomplithed Chriff 
#92 Omnibus preſide : Sce lib. 4. c. 57+ where allorelating his viAtories,he compareth the 
fiepe of Avignento thar of [erichogas if Charlerhad march't,on like thoſe great Comman- 
ders of 1/7.zel, and the wals of Avgnon had fallen Cowne like thoſe of /errcho ar the very 
ſound of Marrels Trumpets. Thus Aimome oblervesthe time hee lives in, So Boniface 
Archbiſhop of Menrz in Martel: dayes, though perhaps hee could have (aid more than 
hee did, if that be nor enough which hec hath ſaid, that this Charles was Eccleſia/t1c4- 
rum pecuniarium inpreprics ſus commutator; yetthat which hee did Cay ſeemeth to have 
beene no otherwiſe publickly knowne than in an Epiſtle of his to Erhe/bald, one of our 
Mercran Kings, a fragment whereof isinſcrted mntothe Storie of this Erhelbald by 1 
am of Malmſehury; bur ia other Copics of this Epiltle, theclauſe which concernes Martel 
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inthataRion, and the ſame aſſured tothem and theirs for —_— 
a > MD. Or © are 
ever in fee. And this is the firſt violence that ever Tythes byecbrol 


ſuffered in the Chriſtian world, after they left the Land of 1; induftric 
zrie, and cameto inhabite among the Chriſtians; which of $47, ive 
albeit was a nefarious a, and nothing anſwerable to the come to lee a 


late mercie that God had vouchfafed them in conquering __ nar 


of their enemies, yet there wanted not like facrilegious Epiſtles , the 

nineteenth 
whereof is that which was direQed to Erhelbald, Bur there the paſiage of Marrel cannot 
be found. Andrthe truth muſt be, that if Bomeface have any ſuch thing to ſay of Charles, 
hee muſt ſcnd it farre enough, forit might nor bee told at home. | 

That which hath becne (aid may paſle for a reaton, why (o great a crime of Margel 
was not ſo publickly recorded til] time could weare our the danger, and the Hiſtorian 
could write the A& with as much confidence and fecucitie as Marrel did it. Therefore it 
is, that though the Writers began berimes to touch at his impietie, yer they ſtruck not ar 
this maſter piece but by degrees. 

Paulus AFEmilian, 1 diligent Writer, and one that (| pent 30. yeares to compile the 
French Stotic, ſeemerh cven in tnoſ? dayes to report this timoroufly, as if 1t had beene 
then too ſoone to give a juſt account of this Sacnledge. For when hee commeth to Chartes 
Mrtel hee ſaith, that there paſſed upon him a diverſe rumour, For ſomevave our Em 
omnuum Ducum Imperatorimgue glortam tranſcendsſſe, that hee had tranſcended the re- 
noune of all Kings and Capraincs thatever were before him. Others reported, that hee 
onely ſeem'd to doe fo inthe eyes of ordinarie men,and that hec had decumarum ſacrum 
juw rmilitaribuas virss attrobuiſſe, given overthe divine right of Tythes rohus militarte men, 
Bur it is necc{{aric for the Reader to obſerve, that the Authors of the firſt report yvcre, as 
Panl (ith, Swmmi vr great menybut thoſe that related the ſecond were Sand? vers oood 
men. And the firſt ſort may, bur the later ought to be beleeved But wee hill finde this 
matter 1nore contidently related by the French Hiſtorians, who ſpare not co ſet it downe 


plainely and ingeniouſly,though itconcerne their Storie more than others that this Marref 
(hould be blamcleffe. 


An ancient Chronicle of theirs Le Rozger Hiftorial de France part, 2 concerning this 
paſſage ſaith thus, Py le conſerl des Eueſques luy furent donnez, les diſmes des Eebiſes 
powr gazger ſes chenaliers, qual promuſt rendre (o Fa plus grans bien 4 PEg iſe 
$11 veverr longunement, Fol. 1. hee ſaith, That Charles did beſtow the Church Tythes 
npon his Knights, and that he promiſed ro reſtore them againe, and much more ; but this 
mult be s's{ vevorr longuement, if hee liv'd long enough. Hoy long Charles would have _ 
lived to doe this, I know not, but that he lived nor ſo long as to ſee it done, wee are ſure 
enough. The like is reported concerning this patlage, by N#ch, Gees, but becauſe this 
Ainthor hath beene correRed and enlarged by Beleforeſt, wee thall uſe his words, and 
they are theſe, Powr fournir anx fruits oo diſpenſes qu'tl convenoct fare pomr leſd;es 
grerres que ledift Charles Martel avort contre les Sarizims ennemns de ls Chreſftiente 
ledit# Charles Martel pay le conſeil des Prences dom14 73 barlls ancunes des diſmes gue 


geroent les Egliſes a ſes gens dA ar90! moyennant 314 prom que {s Drew isy donnore 


mindes 


168 A view of the Civile 


_— On ag mindes in all Chriſtian Lands, which did imitate this wice 
wry it 


deſſu des dies EA fat of Darrel, infomuch as the example hereof paſ. 
S$arrazms AMedover the eAlpes into [talie, and mounted above the Py. 
>; refituerort rengan Hils into Spaine,and within a ſhort time after ſayled 


& p14: grand! gyer into Exgland . in ſuch fort,as that even to thisday ſun- 
brens y donne- 


yo; rpoſee ary monuments thereof appeare every where 1n the Land, 


tharwhichfol- Where any title of immunicic 1s challenged from payment 
loweth in thc 


Author,The Came is the relation of D» Tr/Hlet,On feinf 9:'il eff dimme en enfer pource gu'dl 
print quelque partie des diſmes pour aucunement ſati:furr@ux Nobles, ec. Thus alſo 
Sergnenur Du Haillan, Il donna tes diſmes, Htegave the Tythes (to his Nobles) and hee 
promiſed to reſtore them againe z bur D» H ullan addeth, Ce 9911 ne peut rowreforsfane 
comme of avoit promes. Torheſame purpoſe Fancher in his Antrquites of Hiſt orre5 Gam- 
lotſes, Linre cinjuieſme, chapirre 2.1. Leur oftant une partie des d:[mes powr ad vantager 
ls Nobleſſe de ſor partie: yer hee faith, there were that would excuſe this , d-ſarn 

que ce fut pour * ayder ex lt neceſutie des guerres qu'il ext contre let Sarraz ns, 
This indecde may ſerve to excuſe him for taking the Tythes, bur it yeelds no pretence 

for his not reſtoring of them. And becauſe 'cis below this ſacriledge ro admit of any ex- 

cule, therefore Charles his great friend Daplerx ventures to defend it, This Duplerx was 

a later writer than the reſt , and one that hopeth to be accounted a better, as it ſeemeth 

by the cenſure, which in his Preface hee paſſeth upon thoſc who wrote before him. Bur 

letus heare what hoe Cuth in defence of Marre/ : D' aillewrs als furent encore plus 

offeniesde ce 9u' apres la jonrnes de Towrs (folic French call this expedition of Char es) 

i/ recompenſ.. ls Nobleſſe de partie des diſmes an Clerge a vec promeſſe de reſtsrution : de 

laquelle de pus: 11 ne tmt compte, Mans en cela U mgratitude (@ I avarice du Clerge 

ef? plus blaſmable que [' entrepriſe de Charles. Car w' eſtort uf pas raiſonnable que cenx 

quis apres braucoup de deſpence avorent expoie ſs genereuſement leur vie pour ( de- 

fenſe de Þ Egliſe fuſſent recompenſes de* quelque petit portion du revenu d scelle ? gc. 

H:egranteth the pailaye, But (Caith hee ) in this the inzratitude and ayarice of the Clergie 

15 more to be blamed, than the enterpriſe of Charles, for was it not Jn reaſon , that 

thoſe vho belide their coſt and charges, had lo generouſly hazarded their lives for the 

defence of the Church , ſhould bee rewarded with ſome ſmall portion of che revenue 

thereof ? &c. Wce anſwer,that the deſigne it (elfe was truely honourable, but for Charles 

to free the Church from a forraigne Foc, and be a Barbarian himfelte ar home, makes his 
on: yery improper , and unerly darkens the reputation of (o gteat a Con- 
quelt, 

Thus wee fee, that itis generally belceved by the French Writers of later times, that 
their Martel diſtributed the Church Tythes to his men of warre,anrd that without re- 
ftauration. And if it be asked, from what head theſe moderne Hiltoriographers could 
deduce that paſſige, whereof the ancient had made no mention ; it may bereplyed, that 
though this were not publickly recorded by the old Writers 41morne and the reſt, yet it 
might remaine in the Notes of private men, and being deliycred from {hand to Ld, 
might be reſerved for Cuch a time ascould indurethe relation. | 
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flutuimus: Andif this be true hee 
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of Tythes, reaching beyond the Lateran Counccll, which But Srever 
can deſcend from no other head, than from that fat of r-ſ7-er ſaith, 


N- 


Charles Martel ; neither was there any redrefle thereof * the ©: 
| turiatours of 


Magdebarg referre him tothe 2, Tome of he Caunceis for a Synod holden: under Carlo- 
man, Where amongit other Canons, this was one, Decimes 0cc:1pates 4 prophanu re- 


ranteth all, for chen,ſaith he, «{ »' y 4nr08 pas grande 


cult powr cefte option : Bur hee addeth morcover, that after diligent ſcarch made 
both for the Synod and this Canon, hee could tinde no fuch thing in allthe 4. Tomes of 
the Councels. In that hee ſearched for this very Canon and faund it noty hee deſervedly 
lolt his labour,for raking ne more heed what the Centuriators ſer dowae, for they referred 
him notto theſe words of the Canon, but tothis Councell in other words ; but hee ſaith, 
thirhe could fiad no ſuch Councell,no not in all the 4. Tomes , but he mult needs be de- 
ceived, for this Synod is not onely extant amongſt choſe 4. Tomes, bur allo in all the 
foure editions of the Councels. The 2. Tome of the Councels, to which hce is reterred 
by the Cencuriatours, 15 the 2. of chat Edition which was fer forth at Colemy 11 the yeare 
1538, and in this Towe 1s tound that Synod under Carloman, though otherwiſe is 
mult belooked for inthe 3. Tome of the Edition of Bearwe, Swries, and that of Venice. 
The 4. Tomes ke (peaketh of, are thoſe cf Bunrws, and there he ſaich, he cannot find this 
Syuod.But hee deceived himfclfin this manner. In the Edition at Colemythe Synod is (aid 
tobe held under ſome Frexch Biſhops ,theretfore the Centuriataurs mught call it Synodaw 
France, and ſoit was tyled afterwards mn che Edition of S»rm»s, and that of Yemsce : But 
inthe Edition of B-x:, this Councellgoeth under the name of Ra#45bonenſe, or Auguſte 
veudelicarum , and by this meaucs Stephen Paſqwier reading nothing bur the Ticles, came 
away with 2 N#z nvenrus eff, Therctore the Counccll is extant. As for the Canon, 
though ir be nor (er dowac there inthe ſame words, and though it were not fetdowne 1n 
the Came ſence (which is che moſt thatcan be ſaid) yer it is playnly expreſſ'd by A vexrme, 
from whom the Centuriateurs have ity and there the Canon 1s Decrmas,bona eccleſsaſtic a 
eccupate 4 prophains veſtirumus, ub. 3. pag. 216 Edvr. my 1580. It 4vearme vere des 
ceived, it needed not be for want of judgement, and it could not be for want of 'care, for 
the paines hee tooke to collec rhoſe Annals, were prodigiuus and incomparable. Mwulrs 
(faith he in his Preface ) ——_— alſi,tot em Boroarram perluftravs, omma Con. 
tubernia Sacerdeturm pencrravs, ſcrmia ,publicas Biblsathecas emnes curtoſigs perſcrutatu: 
ſor libellos,codicillor, donarta, Comment arios teſtes, Annales commu gentium, diplomats, 
nfiruments ,publica c7 privars evoly : Signa, facra, lapides, trophas epigrammata (epwl. 
chrorum, pithuras, #nſcriptiones titles, remplayomma denique Antiquitatss monuments 
exploravs,eopc.and that after all this care, Avenrme ſhould not finde out the truc copies,or 
wot be able todiſtinguithrhem from the falſe, it 15 alrogether incredible. 

Therefore notwithitanding what Sreves hath Caid,ut may ſceme very reaſonable that we 
belceve Charles Martel to be the Author of the forenamed /»fadar/0x5,and that this isnot 
without probabilitie, Srever himſelfec confefleth, where he ſauch : 4 {a verite cenx qus ons 
efle de ceft aan ne ſont denwex, de bien grand pretexte. 

Howeverif theſe Infeudations had not their originall from Charles ( as they (eeme to 
have had)yet 'tis impoſtible they ſhould begin where Seven hath GP _—_—__ it 1s obſcr- 
ved by a moſt learned Writer of our owne. Cap, 6, of his Hoff, of r5thes, &h 112, 

unt 
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"The great opi- untill che ſaid Lateran Councell, before. mentioned, which 


which hath bin notwichſtanding came neere five hundred yearecs after: for 


nana = o* this fatpf Aarteilns was done about the fixe hundreth 
Wi 12” - 


qwier'searning, weearc moſt ready to acknowledge z bur ro abate any prejudice that may 
ariſe from this, wee have reſerved to compare with him two of his owne Countrey-men z 
the one is Fileſacrs, a molt learned Divine of Pars; the other 1s Gregorre, a great Civihan 
of Tholow, cither oftheſe may be thought equall ro Sreven in learning, but they are both 
difterent from him in this opinion. Gregoree of Thelowe in his S yutag. Turss, ge. lib. 2, 
Cap. 25.nwm. 7, pap. 50. Edi, Francefurt, 1611, where hee belcevingly reponteth this 
matter of Martel out of Gagnim and Amilins ;and having paſled the Storie, hee accepterh 
alſo the viſion of Exchere. His owne judgement of both hee dclivereth in theſe termes : 
wok in wulitnem tante nſurpationy Vvidetur accidiſſe, 73 6b ſacriligitom Eccleſia Mlatum, 
cum nullus Princeps, Rex, vel Imperator hai decimas uſurpare, minuſque alns concedere 
Lacs poſit, eg: So Gregoree, To the lame purpoſe Frleſacws in his Querela Eccleſia 
Gallicane , where, though hee giveth us ro underitind, that there were Church-rob- 
bers before the Cayes of Marre/, and that in this, {rave gave example to the French,yer 
in allthe Sacriledge, hee giveth Char les the preheminence. And colcerning the macrer of 
Tythes thus hee relareth out of his old manuſcript. Chronicle , Carolus proprer a[Sidusta- 
tern bellicam decimas 3 1uaſdam alias res Eccleſtalticas Latoss conce(vty, He. and having 
conlidered both of the 1Storie and the viſion, hee giveth this approbation, Screpſer hoc Pp. 
AEmilines, lib. 2. Hift, Franc. priſcorum credo noſt1 orum annal:.,m fide, Prurpurats ver - 
bu, prurpmratus Seriptor Eccleſraſtice Hiſtoria pro Martella contra A Emnlium 29 ſewiles 
_ «x11. you may imagine his minde, I thinke hee meaneth Baroziae. T herctare ſrethe Car. 
dinals unwarie op1110n of Charles Martel at the yeare of Chriit 741 __ TE, 

Itremaineth ro fer downe what wee have to {ay concerning that vihon of Exchere, to 
whom it was ſh.wed, that Charles Marrelwas 1n hell... 

It was range 1ndeede, that thoſe inconceivable tortures of the damned could be made 
fantaſtically and that which cannot be fcined ſhould be ſcene in a viſion : yet we may net 
thinke theſe Jarter times fo incapable of a wonder, as not to ad.nit of ſomthing that is 
ſtrange, we need not goe farre back for a prodigie 3 what thinke we of the Starre in Caſſ19- 
pet, which ſh:wed it (elte in the yeare 1572. and the men are yer alive who ſaw it, An 
ordinarie Starre it mult not be, for the countrey Hinds had (py'd it firſt, and brought the 
newesto T ycbo:a fixed Statre it could not befor ſuch as thoſe are above a wwelve-moneth 
Randing : that it ſhould be a Comer, it cannot be granted,at leaitwiſe not one of 4ro#e- 
tles, forall thoſe are placcd below the Moone, but this Meteore was fublimatcd above 
all plagetartie Qtbes,as it is evident by the uncontrollable doctrine of the Parallaxe : Or 
if we could ſuppoſe 1 Gomet that were not ſublunaric yer n« ur could this be Cuch a one, 
for all theſe mult be raiſed our of cerrettriall marrer ; but it rac whole carth had fpent it 
ſelfe unto one exhalation it would have come farte ſhort af miking up ſo vaſt a body, as 
this Starre mult be, which excecd:d thoſe of the greatclt magnitude, notwiuhſtanding that 
the Earth is exceeded by thole of the leatt. Solong as this Starre appearedgno man could 
ſay, thatthe world wanted a wonder, and if ve admit {uch thuags 1 the Cel ti2}l bo» 
dics, why fhould we exclude the inferiour world. Indeed if we be told by che Mcraphrat, 
thai the Crow ſtoud and mourned over the dead Corps ot 5. Fincerr, or that S, Deny 
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and threeſcore yeare after the Nartivitie of our Saviour Je- * fer us neck 


3 - . Was cut off, 
ſus Chriſt ; but the Councell that reformed it, and was Ad 


away with his head in his hand , we make no ſuch haſte ro beleeve it, yerthus much faith 
we have, that the Bloud of Saints is ſoprectous in theeyes of God, that a Martyr indeed, 
{cldome gocth off without a miracle. True it is,that matters of this nature were molt 
trequent 1 the primitive times, yet if wee ſhould admit neching of this kinde without 
Chriit or an Apoſtle, all Stories would be Legends ,& almolt every difcourſe.too ſtrange to. 
be true. But it ſeemeth very convenient for the ſatisfaction of reaſonable Creatures that 
theſe things ſhould be ſo,for if God did not ſomtimes interrupt the common courſe, wee 
thould doce upon the ordinarie meanes,and begin to think,that Nature had noſupreamer 
cauſe than it {cIfe. If the Scoric of this viſion ſhould nor be true (wee will nor lay inevery 
circumitancec for wee have promiſed to doubt of the damnation of Ch4rles, yer, I ſay, if 
{ome thing like to this hath not been)chen what ſhall be thought of all thoſe ancient te» 
{timontes of grave and learned men. vwho are engaged to make this good, Toletpaſle the 
reft, what ſhall we thinke of the Relation of Faxcber, that a Chronologer ſhould [nyOue 
ae ſon temps pluſi urs gens {' aſſemrcyent comme ayans effte preſens a ls viſitation de ladite 
ſepulture vo les Eveſquesdes Provmces,de Rherwmes v3 Rouen aſſembles, on un parlement 
tenu 1 an hwuit c ns cenquante huit [' alleg werent powr exemple 4 Lowy:s 'Roy de Ger- 
mime comme'hiſtoire veritable adjouft ans que C harles eſtout damne. 
That wee may know what Fazcher [aith, wee muſt obſerve, that in the yeare 85$. the 
Biſhops that then were of Rhemes and Roan were ſummoned to a Councell by Lews: the 
third, but fearing ( for good cauſcs) what the ſuccefle might bee, they appeared not, 
nevtrchelefſerhey wrote an Epiſtle ro the E _— other matters;adv1 
him to vindicate the Church,they peremptorily alledged the damnation of Marrel;and that 
when he was look for in his grave by Pofrce and Fwulrade, he could not be found, but 
char in ſtead of him,there ifſued forth a feartull Dragon, leaving the placeall black, as if it 
had beene burn'd. Andthatthe Emperor mrghr make no doubt, theyenforcethe credite of 
the $:otic- with this undeniable ceſtimonie. No# aurem ro; vedenms(nempe Bonsfactum ow 
Fulradum ) qur ad noftram 1ſque aterem duravernnt, i ndbs vivd Voce Veraciter ſunt 
reſkatt ques audierunt i viderunt. Theentire Epiſtle is extanr, and the preſervation of 
it we owe to the learned Barons, in whoſe Annalswee may finde it Ad annum Chrifts 
858. $9much of it as concern'd the Storie of Martel, was cited by Gretsan 16. 9.1. poſt 
Car. 5g. Itis alſorclated by Mar#4nzs Scotus ad annum Chriſt: 764, but nat to 
look'rfor in the printed Coptes, for we readcit 1n a manuſcripe of our publick' Libraric, 
which hath much more of 2ſ2r14» to thew, than ever yer came forth, far it exceedeth 
thoſe that are printcd by a third part, and (which is woreto be noted by us) itts conſtant- 
ly interpoſed with the Synchroaiſmes of our owne Storie, Yetit would be enquuedzyvhe- 
ther M.nr14% bee Authour of 21] that heeis there entituled to, becauſe at the yeare 105 4. 
pag. 351. the manuſcript faith thus, Eodem anno natns ff Marranss Hibernenſi probabrlu 
Scottus, cnyus fludio wp labore hoe Chronicon pracellens eſt de diverſi libres coadundt um, 
he French Hiltorians,for the moit part, diſparagethis viſion for teare of Martels dane 
nauon, yet Nichol. Gilles 1n Belleforeft relating the Storie, concludeth it with a ſober des 
murre, May ceqw'il eneftje ne fcay rin ceft 3 Diem a le Favor : But,ſaith hee, what to 
thinke of this, I cannot cell, God he knoweth. 
Bur of Charles Martel thus farre, this onely may briefly and — bee added, 
'Thatas he came improperly into the world,ſo he went unuſually out 3 for he was borne 


a Baſtard,and dicd miſerably, Z 2 holden 
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holdenuuder eMlexander the third, was not cclebrated be. 

fore the yeare of the Incarnation 11 89. neither was the re. 

formation thereof at that time torall,nor ſuitable to the firſt 
inſtituttonof Tythe among Chriſtians. 

* Irteligious For neither could many wiltall and refratarious per. 

people have al- ſons bee then brought to obey the Canons of the Councell, 


waycsbeene ſo jn reſtoring any part thereot againe unto the Church, al. 


backward todo ' ; _— 
the Cheek: his though they were charged lo to do under paine of *damna 


grearrighr 1. tion. Neither did all ſuch as did then reftore them, reſtore 
they have of- 

tentimes bin oyertaken with the Curſes both of God and Mezn.Severall anathemae'; out of 
ſeverall Synods might be urged, but the moſt notable proceeding againſt this Sacriledge 
may be found in the Generall ſentence of Execrarion,denounced foure times every yeare, 
Somthing to this purpoſe was ſaid beforc Chap. 2. Sed. 1. out of in ancient Booke which I 
have, where thoſe Church-robbers arc branded with the MWoze and the Laſſe Turg. 

It remaineth, that in this place wee declare that matter moce tully out of the 
eld Engliſh Feſtivall, and out of the Articles of the Generall greater Turſe,fourd 
in S, Pawls Church at Canterbury, in the yeare 1562. according as tis related by Tha. 
4: Beean, inthe Reliques of Reme. And firſt wee will obſerve whatour Anceſtours un- 
derſtaod by theſe kindes of Execrations,and what was thetr Woze & Lefle T urſe. The 
Fell a that Curling is \uch a vengeance-taking, that it departeth a man 
from eof Heaven, from houſel, ſhzitt, + all the Sacraments of holy Church, 
and betaketh him to the Devill, and to the paines of Hcll without end ; The Cu 
terbury Books Faith thus: wheretoze yee Dhullen vnderſtand at the beginning, that 
this wozd Curſe is thus much to ſay,as departing fron God and all god works. 
Df two manner of Curſlug holy Church telteth,the one is cleped the Laſſe Cnirſe, 


the other is cleped the MPoze Curle ; That wee clepen the ilaſle Curſe 4s of this 


frength that every man # woman that falleth thercin, it departeth him froe ail the 
Sacxamentes that bene in holy Church, that they may none of hem receaue til they 
dee aſlopled,+c.The MWoze Curle is mich wozle, and is of this trength, fox to de- 
part a man froe God , and froe ail holp Church,” and alſo froe the company of 
all Choiſten folke, never to be ſaved by the paſſton of Chzilt, ne to be hoipen by the 
Sacramentes that bene done in holp Church, ne to haue part with any Chziſten 
man, EC. , 
Concerning thoſe that debarre the Church of any rights or dues whatloever, the Prieſt 
in the Feſtival! pronounceth thus: By the authozity of God the Honne, and the 
Holy Ghoſt, and his glorious Wother and mapden our Laydp Saint Warp, and 
the _ Ipoſties Peter and Pani, and ai Ypoſties, Wartyzs, Confeſlonrs, 
and Utrgins and the haivwes of God. J denounce and ſhew foz accurſed ai thoe 
that franches of holp Church bzeake, oz diſtrouble,oz bene againſt the State of ho- 


\ tp Church, oz thereto afſent with deed oz counceli. And alloe all thoe that priue holy 


Church of any right, oz make of holy Church any Lapfee that is hatowed oz ſan- 
gikied Ind all rhoe that wtthold rhe rites of holy Church, that is foz to lap,offe- 


the 
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them to the Churches. from whence they were taken, rings,tythes, 


ch had beene muſt agreeavle to the ordi of rents, 02 ir e8- 
which h i= agte t© the ordinance of the wrong. 


Church ier 62 difbronble, 02 breake, that is ts ſap, if any man flee to the Church 
02 Church-pard, who: ſo hum outdraweth, and all thoe that therto procure or 
aſſent. nd all thoe chat purchaſen {ecters of anp Lordps Court, that proceſſe 
| of right may not bee determined or ended. And the C4»7e16:47y booke ſaith : Mil thoe 
ben accurſed, that purchaſcn wrttte 3. ox letters of any lcud Court, or to let the 
proceſſe of the Law of holy Charch of caufes that longen ſkilfully vnto Chriften 

Court, the whtch ſhuld-not bee demed' by none gther Law, #c. Ind all that maly- 
cpou\ly btrivett holy. Chuxch af Her,x;ght,, or men ot Church Lay-fee; that is, 
h11owed #+ bleffed. Ind alſo 2fi thor that for malice of wrathe of Perſon; Uicare, 

or Preittc,or of any other,or far wrongful! covetyſe of himſclfe with-holden right= 

ful! Tpthes and Offerings; rents or mortuarpes from her owne pariſh Church, 
and by way of cover fe falſcly:ye againe taking ti G1 } the worſe, and tohewſelfe 
the better, orelfe ttrne hem 1nto another vis; thafrh yer done hem 4n other 
place after the r'bwrie Will, \v that they de nor voe to the fame: place thab they 
ſhould bee, or let by word or bp dcede any man or wothttan for to doe her gad will 
and her. devotion to God, and to holp Charch. For alt chriften men and women 
bene harde bound vpon patne 0f deadly fInne, not oneliche by the ordinance of man, 
but both in the old Law and alſo in the new Lay for. to pay trultche to God and 
holp Church, the ty the part of all manner of in?reaſe that they winnen truliche by 
che grace of God, both with her travell and alſo withher craftes, whatfoe they be 
trultche gotten. Yiſoe the tythe part of all manner fiſhes, and foules, and beaſts 
both Wilde and tame. Ynd-all manner of fruteg-that growen out of the earth. Fiſoe 
all that wittingly oz wilfully ty then falſly, that is to ſap, that geven not to God 
and holy Chuxch the tenth part of-every wynung lofully wonnen in merchandiſe, 
o2 in any other craftes withdzawen owlp:thac expence.and-the coltage that nezdful- 
1p.mult be made abou the thing, Wherent the ſwznning 49 getten, not tything the 
winning of one-urar } | 

fruttes of the earth, oz of vealk, oz of, any thing.that.neweth tn the yeare,geven 
the tpthe wholp withouten any colkage, YU thoe -that faiſlp tythen taken to God 
the wogle, and holden the better to. yer owne yrofite, againlt the ozdingunce of Bo- 
ni4+ccLometpme the Irchbylhope of Gamorbury x by the which ozadmaunce through- 
out the Pzovince of ©antocbury ſhuld be one manner axing of tythes in this man- 
ner wile, Of ail manner of frutes of earbis, of gard.ns withouten any manner 
of colt abating : of hey where ever 1t groweth, in greate medss oz in ſmale ag oft 
ag it neweth; of neweing of a} manner of. beſteal, of caife, oz of lambe fro ſeaven 
vpward tnxo the tent} : and fro ſpr downeward foz everpche of hem an halfe 
pennp : but if the Perſon oz Utcarpe will abide- t til OI0w; Yoone, and tcii thilke 
that teeven, and take the other beaſt that followeth : of * that is Wweren, of 
fellis fro purification of our Lady ; of mtike all the while that tt dureth, as 
weil in winter as mw Dommer, but if thep wiii doe gre therefoze to the Perſon, 
oz to the Utcary oz the pzofite of holy, Thirch. Dt- fiſhing; of tvateing, of vene- 


T3 Church 


chandiſe. With: the ioe .of another. And all thoe that of the 
not 
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of all other Church, let down by Dionyſins, who firſt devided Pariſhes 
god right- and aſſigned unto them Tyrhes, as hath beene aforcſaid ; 
tully wonnen, aj] ailoto the Scripture ur ſelfe, Dexr. 18. from whence 


Thar Newen 8 7) ;,3/0re9 rake his light to divide Pariſhes and diſpole of 
bp the peare: Tvrk LEES. Do arkich; 4 
of p2ofite of ythes as hee Aid, by which it was not lawtulltor him 
mills and weris, of filhing noe colt abate but to the very value ſhall the tpthe be 
payDd:; of leſewyps, communys, ſeverelts, ſhall the tpthe trulyche bee papd, after 
the number of the beeſcis, oz the dapes as it is moſt pzofite to holy Church, 
all werkemen,; and chapmen that Ppuynen on her craftes, and on her marchandiſe 
tbulen truipche pay her tythe to God and toholy Church. Fiſoe Carpenters ,and 
Dmithes, and weeveris, and ell other crafty men, and all other hired men and 
wimen ſhulen Tythenof all they getten. but if they wulle giue any certapne there= 
of to holp Church at the Perſons oz Ujcaryes will. Yiloe of fowles, of Calues, 
of Piggs, of Gere, oy att, of Hempe, of Cozne and of all thing that 
neweth by the peare.Yiloe df ſhzpdtng of Tres, atid of all manner of vnderwod 
Foring 02 hewed .Filſoe'mey of holp Church moune curſe by name hem that wolen 
not pap her Tpthes as it is written in many places of the law of holy Church. 

Ar the repeating of theſe Articles, the Prelate tiandethiin the Pulpir, in his "Albe, the 
Crolle being lifted up, aud the candles lighted. After the Repetition, theſc or the like for- 
mall words of Execration ac Fabre: Ex Authoritate Des Patry Ominpotents, beare 
Mariz Virgene, & dmnitiin 's. nitorium, eXCOmmunicdimns! L andthemati 2411s Od Diabalo 
commendamue enmes ſapr att n; malefattores, Extd1mmunitati front, anathematiz,ati, ow 
Diabolocommend:ts ; Mates ſunt mm vill, im campty, 1m vusr, jm ſemitis, #n domibus, 
extra domss 1 1 ommbasatirsioes ; ftundo,Jatende,' furpeunt, ambulanids, currendo, vi 
gil.indo, doymiend", comedendo ; brbends, & alind opws} f.rerendo ; Ot as the Canterbu- 
29 Booke ſaith : But thozow authozirie of our Lozd God/Almttghtye, and our Laby 
S. Mary, and al! Saints of Heefr, of all 'Bngels/"d7 Archangets,” Patrtarchs, 
and P2ophets, Euaniieſiſts//Bp6Mes, Martyrs ;Conteſtozs Atid Uirgines,alfoe 
by the power of ail holp Church, that otr Lozd' Jeff Chziſt gane fo S. Peccr;we 
denounce all thoe accurled that wee-haue thug rectined to por? and ati thoe that 
maintaine hem 1m her {Ins,0z geuen hem hereto ctther helpe oz cotmcell ſoe that thep 
bee departed from God and all holp Church, and that thep hare noe of the piiffion of 
our Lozd Jeſu Chziſt, ne of noe Sacramentes that betie itt holy Chiir, he noe 
part of the prapers among chz1i\ten folke, bitf that thep be accurſed of God and of 
holp Church fro the; ſoole of their foote vnto the crowne of her head, ſteaping and 
waking, fitting and ſtanding, and in all her words, and tn all her workes, and 
but if thep haue grace of God fox to amend hem here in this if e, foz to dwell in 
the patne of hell foz ecuer Wwithouten end ( Fiat, Frat) Toe to the boke, Quench the 
Candle, Ring the Bell: Amen. Amen. 

This Generall $:ntence wasfolemnly thundered out once in every Quarter, that is (48 
my old Booke ſaith) the fyrſt Sonday of Advent at compng of our Lo2d Jheſu 
Cryſk, the fprſt Sondap of Leenten, The Sondape in the Feſte of tbe Trpnyte, 
and the Sonday withtn the vtus (oftavcsweeſay) of the bleſſpd Uprgpn onr Lady 
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| Thus much we 


that paid his Tyrhes to pay them to waar Prieſt or Levite HE 
him liked, bur hee muſt- pay. them to the Prielt or Levite cgncerning the 


that dwelt in the place where humlelfe made his abode:but Generall 

\ | 2388 + of Curſe,notho- 
ping to frighe 211y man into dcvotion with this ( flack Sentence) or ta propoſ: ſuch d:item- 
pered pietic for an example, but that ic might bee confidered hoyy horrible a crime ut was 
in our Borcfathers 2ccornt roreb the Choreh HE leaft particular; And indeed they con- . 
ceived no mote hope of 4 man thae died under chis aumroſerr Theragthan of him char 
dycd in a mortal finne, nay much teflle 3.-far the Gapte! 643 Booke Cauh, that many 
Clerkes. preven at the day ofdumme wild our; Lady Saint d:ry, and Saint 
Joh Bipuſt, and al Saints that benciri heauen knele downe at once befoze the 
bleſſed faceof Almightye God thep ſhylen not tn that tpme thozowe the pzaper 
of them at! deliver the Donteof mair'02 Sorttan that dpethin deadip finne, #c.Ind 
if the day of Dumme ſhalt be:fs. heard: to altthoethat Dyen in- anp-deadly ſpnne by 
all "reaſon full mpche harder ſhall it be at that tyme with all thole that bee foun- 
den openly curſed of God and of holy Church, c. | ; 

Thus we ſec what furics followed this Sacriledge in the opinion of our Forefathers who 
were ſo confident, that a Church-robber could not efcipe the Judgement of God, thar 
they delivered him over to Satan,or as they: fay curſed him with rhe Moe, and with the 
Leſle CTukſe, with Bel}, Booke, and Candle, | 

The Clergic of che preſent time gives better a_—_ than thus 5 wha: caule they 
may have, I will not ſay : It may bee accounted for wildome, that their injuries cannot 
bee judged by their clamours, yer the Ages rocome mult not ſay, rhar theſe things were 
done Nobss dormeentibus. The experience of the Emperours Charles the Great, and Lewss 
the Godly would be noted to this purpole out of their Capstlars: Novemm([ay they) mwults 
Regna (F Reges eorum propierea cecrdrſſe,quia Eccleſtas ſpoliaverunt eſa; earwm vaſtave- 
runt,abſtulerunt alienaverunt,vel diripueruwnt Eprſcopiſque Cf Sacerdoniburr, atyy (quod ma- 
gi1e(t) Eccleſus eorum abſtulerunt (© pugnartibus dederunt ; 9414p epter nee fortes m bello 
wec 1m fide faliles ſuerwnt, nec vidtores extiterunt ſed tergs, mults vulneratt, rg plures 
interfedi, verterunt zegwaque eg regionem, (of (quid pejxiefſt) regna celeffta per diderwnt, 
atq; proprus kareditattbus caruerurt 7 hatenw carent.SOthey in the p. Book of the Ca- 
p#/ul.c.,104.fol.214.Edit.Pare{.1603.Whereas the Capiiwlitr atteibuteth thole grand enor- 
mities ,& their i}l ſuccefleto the Kings of that time, itis nor now to be fo underitood. Farre 
be it everfrom us to thinke otherwiſe than divinely of thele our moſt Religious Princes,by 
whole gratious protettionthe Church hath bin of late ſo miraculouſly bleſt. As for others 
among us, they may apply this to themſelves asrhey {hill he troubled with cauſe and occa- 
(101. The great Impoſtor 1n bis 4lcorargthough he cozened allithe world beſides , yer he 
would not defraud the Church. De Decimes /umme,fauh bc, & mde ſecundum morem con- 
ſnetum operare,Inſcns te (ubtrahe {ermper. So our Robert of Reading rran{lacerh : Bur hee 
that reades Robert: Tranſlatioh, muſt not alwayes thinke he reades he Alcoram. The Pro- 
phers wane text is in NR IYVD S-raes [4araph, (which in our manuſcripe Al- 
c0r4ns1$ the 8.c, & the 17:11 Roberts Tranflaton) MIR Þ SP) FT WIND "YON! - 
that is Give command concerning Tythes,andbeware of GClownes:itte word FF may 
bee otherwiſe underſtood; bur if this were not Mabumet's meaning,the m2trer 15 norpreat, 


for we have better Prophets to preach this Doctrine. yet 
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yet this libertic that was given them by the Ccuncell, 
then gavecauſe unto the errour that the Common Lawyers 
hold at this day (not knowing the ancient proceedings of 
the Church intheſe caſes) that before the Lateran Coun- 
cell, it was lawfull for every man to give his Tythes to 
what Church he would, which was {o tarre otherwiſe, as 
that before this violence offered unto the Church, there 
9-04.13: 7* wasaflatCanon ,''more ancient than the fat of Charles 
EE He CHMartelins, which did preciſely forbid any man to pay, or 
. | a Biſhop to give leave to ayy man to pay his Tythes from 
The Rites of , ; 
Bapriſme inthe the * bapriſmall Church ro-an other : and that the contrarie 
en times Was yeelded toiin the Lateran Councell, was not that they 
were perfor- "1 | {IS i 
med in Rivers and Fountaines, where the peiſons to be baptized Rood up and received 
thar Sacrament ; therefore it is, that the Sonne of Azalkefar in the Arabech Golpels uſerh 
the word "WY Amada to baptize; which word alſo beareth the ſame ſenſe in the Syriach, 
and is often mentioned by \Patrrarch Severn im his NW NIDY VNDOD.TYe5 or 
Order of baptizing the Saints : The reaſon in both Dales 15 the ſane, forrtfat theyword 
Amada is by the Syrians and Arabians, derived from the Hebrew Amad, which figntfieth 
to ſtand up. This manner of baptizing the ancient Church entertained, from the example 
of our Saviour who baptized /obn in /ordax. And ſome (ay,that this was very tolerable in 
thoſe Eaſterne parts; but cerraine it iS, that it was moſt covenient for that time, becauſe rheir 
Converts were many, and men of yeares, A reaſon alſo may be, for thacthole ages were 
otherwiſe unprovided of Fomts and ſuch conveniences which are now in uſe:and this hath 
beene acauſe, why this manner of baprizing was reſum'd in afrer-times, and ether places, 
for our venerable Bede telleth us of ſome that were baprized heere in England in the River 
Swale, which runneth through apart of Torkeſbrre, in the Worth Redeng , and hee giverh the 
ſame reaſon : Nondum enm Oratorsa vel Baptifteriain ſo exordio naſcentss 163 Eccleſaa 
poterant adificars, Ecclefiaſt. hiff, lib:z.. cap. 14, = 
The dayes we now live in have no other remainder of this Rite of Baptizing in Rivers 
and Fountaines, than the very name ; for hence itis, that wee call our yeſlels that containe 
the water of Baptiſme Fonts, or Fountaines. | 
This cuſtome of Baptizing in Rivers and Fountaines being diſcontinued, Fonts were 
erected in private houſes ; but the violent perſecutions of thole times barr'd the Chriſtians 
of that convenience, therefore their next recourſe was to woods and deyious places,and 
there they accommodated themſelves with ſuch Bapriſterials as they could. In more peace- 
able ages they drew nearer, and made bold ro build their Fonts a lictle diſtance from the 
Church ; afterwards they obtained, that they might bee ſer in the Church-porch ; and ar 
laſt got them into the Church, Bur they were not placed in every Church ; for at the firſt 
they were onely found in Cities where the Bithop himſelfe reſided, and onely in the great 
Church of ſuch a Citie ; and chough Service might be ſaid iu the Icfler Miniſters and rurall 
Churches, yet the right of Sepulture and Baptilme belonged to the Cathedrall Claurch,un- 


held 
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heldit lawfull to enrich one Church in this fort, with the 1-iTc uc were in 
impoveriſhment of an other, but the caute was the hard. <2lc of neceth- 

tie : and it was 
cherefore called the Mother- Church, becauſe that as the people in their Mothers wombe 
were borne Mcn, fointhe Fonts of Baptiſme,as in the Churches wombe,they vere borne 
Chriſtians. In ſucceeding ages, when it Was found thatthe Morher- church was too farte 
diſtant from ſome Villages, and ſo ſituated, thar in the Winter time the people could nor 
repaire thither , conſideration was had of this inconvenience,and the Biſhop tooke occaſion 
from hence to transferre the right of Bapriſme and Sepulture tothe Rurall Churches, and 
chis, together with the right of Tythes, &c. made it a Parochuall Church, of that kinde 
which wee now have, Bur becauſe alſo in many Pariſhes ſome Families livd ſo remote 
from their Church, that they could not conveniently frequent it, it was indulged to thoſe, 
that they might build chemſclves either in or neere their manhon-places a private Oratorie, 
referving . for the molt you the righr of Baptiſme and Sepulture to the Pariſh-C hurch, 
which, in reſpe of theſe leſſer Oratorics, wasto be accountedtheir Baptiſmall and Mo- 
ther- Church. It was alſo provided, that theſe Families, notwithſtanding their grant of a 
private Oratoricy thould upon high dayes repaire to their chic fe Church, as it ſeemerh by: 
the Councell held at Agarha Can. 21.T om. I, Si quis extra panochitas m quibus legitimus 
e/t, ordinari4(que con venta, oratorium in agro habere voluerit, reliquu feſtivitatibus ut 
161 Mrſſastencat : (or as Gratianhathit inthe Decree, Awdrar ) propter fatigationem fams- 
lie juxta ordivem permittimusi.Paſchate verg ,Natals Domims, Epipbania, Aſcenſione Doe 
min, Pentecofle, ( Nat.li S, loh.umnr: Baptiſte; ({g ff que maxime dres m feſtrvitatibus 
habeantur) nonnſs in Civitatibus aut Parochu' 1E1eruns (oras Gratian hath it) audiaxt. 
T hoſe private Oratories were afterwards called Capella Chappels , and thole that in 
them exerciſed the Miniſteriallfun&ion were called Capellans Chaphines. But for the: 
reaſon of the name, ſec B 1r0n1 upon the Roman Mart yrologue, atthe 11. of !wne. Or; 
if the Cardinall there ſatisfie notz{ee what Cajacins bath obſerved (out of Heſychine. ) 4d 
4.11b. Decretal. C.Capellanus, De Secundis Nuptins, 

By that which hath bin ſaid,ic may appeare in (ome ſort, what was a Baptiſmall Church, 
And it 1sagreeable to that which Ls: wood hath note upon the Provinciall Con ſtitution : 
Baptiſteriwm.en verb.Baptiſmal. Ecclef. A Baptilmali Church (ſaith he )is, Seve Cathedrals, 
( \e Parochialistalts Viz, que habet populum,nam 1n Ecclefp collegiara vel conventuals que 
non h cet populum nen debet efſe Baptiſlerrums ; Dicitur et1am Eccleſia Baptiſmalu reſpetiu 
Cpellarum ſubjctt.irum, quarum pleb1s infuntes mea baptizantur, 0 non mipſy: Capellis 
177.0 ad 1pſas Eccleſias Baptiſmales ranquam matrices pro Baptiſmo recurritur, tt, 

Concerning theſe Baptuſmall Churches , the Canon faith, that there can be but YV=« mm 
eadem termimnatione cum ſus Capelles : cap. Plures 16.4. 1. And thatthe Tythes were of 
right to be paid rothele Churches, it is evident bythe Decree, where Anaſfafis provideth, 
thatno man under paine of Excommunication ſhould, Tenere, aut extra Eccleſiam Bap- 
11{malem dare decimas to 0blatrones Eccleſie,quas dare debet pepulus, C. Statuiums eod. tit. 
And Leo, Non tantum nebss, ſed etram M.or1bmsnoftris viſum oft decumas jufo ordime ple 
bibue3 tantum ubi S acroſantta Bapti{mata duntur ,debere dari. C, De Decumss #hed. Yernowm 
withſtanding all the care that could be taken, the complaint was, Qzu1dam Lars vel tn 


propros, vel in benefrcns ſas habent Baſuicas, & cContempie E i/cops 1ſpoſitione, non 4d 
Eccleſias ub1 Baptiſmwum, (6 predicationem, (op manu rt AE... alta Chrifts $a 
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eraments acci neſle of mens hearts, who ſcarcely could be won by this 
pou decimas favour to reſtore that little againe unto the Chureh, that 
fea: daut, ſed cir forefathers had in fuch abundance taken away from 
vel proprim ba- . . : 

ſtheis, vel als it 5 and that the Fathers of the {aid Councell did yeeld 
Eccleſiis pro 1- thereunto(although it were antiaconvenience thus to doe ) 


btw ſuo tribu- yas, for that they did count, although they did admit that 
wor 7 $4- it might bee for the preſear, yet there might bee a betrer 
What diſtin&ion of Churches our owne Anceftours had , and how neare it commeth 
to that which hath beenc ſaid, wee may obſerve out of the Dectce made at j/2nche. 
Fer, in the Reigne of King Cre; where it is provided, that :1| choſe that any wayeg 
violate the peace of the Church, thould reccive a propottionable penakie. Therefore, 
ſaith the Decree nur. } © Berte mon JUIM þonne zpiþbpyce HTO þz#p Cyph 
Can be þam þe peo Sede jy 7 be þam þe þzpe cyjucan mzþ ry , Ne rynve 

calle cypican na xelicpe meþe pupulolice reorþe þeah h1g zoocunohice hab- 
| ban halgunze zelice heapoo cypcum zpupbpice 1p xTbotpyppum þin+ 
zum be cyninger munve,Þ 11, mio pip pundum on englalaze, 4 medem- 
pam mynpcnper mid 120 fill 4 Þ iþ be cymnge}| proc 5 ponne 71S laps 
yan S#plycel Scopoom py 4 legepy cop þep py mio 6o pcall ; - pelocy- 
pice rf lexeppoopne py mid $jp1otlLu yer :- Firſt, ler the breaking of 
the Church: peace bec according ro the deede it (elte. 1nd according ro the dignitie of the 
Church. All Churches hve not alike dignitie in worldly worth, though they have 5 holy 
Conſecration alike, zptþb UCC, or peace- breaking in the head Church, hath the fame 
puniſhment, as that of brerking the Kings peace, and that is five pounds by Engliſh Luv. 
In an inferiour Minſter *cis 120 flillings, and that allo 1s. the Kings mult : In leſſer 
Churches whcre litle Service 15 fatd, and yer there is a burying place *c1s 60 flullings: In 
Beld-Churches where there is no burying place ,*ris 30 ſhillings. | 

How Tythes were to be paidto thee Chanches, it may be underſtood by an other De- 
cree of the ſame Parliament, num. 1 1, Gl1F hya þoRnne pþezen '' pe on hix bos 
clanve cypucean bzbbe þe lezen cop on py zerelle ponne þpubban &2l by 
azenc wcopunge mTto hip cypicean > Grp hya cypicean hebbe þe lezepr- 
<0p-on ne xy v0 he op Sam ntzon oxlum hy Ppeopre Þ Þ he pilte q 5a 
zlc Cy picrceat Inco þa catoan mynjTRE be zlcan FPLICAN heorþe ( Qs 
eon C,as itis.in the Liwes cf Edgar, where thus Decree alſa 1s ler downe, mw. 3, ) that 
is, It a Thane have a Church, i» tus bocland,trowhich there belongerth. a burying place, 
ſet ym giverhe third pars of his own Tyrhing to thac Church: it hee have a Church 
withouta burying placezlet him give of the nine parts tohiq Price chat which he will,and 
Izt all Cyricſccat goe tothe elder Muniter our of all tree-hold. 

For that which the Eiwcalleth Bocland, fee Zambard in the Explicatian of words, 
premiiſed, to bis Archavonemiay hee allo hee relleth what a Then 13, 


time 
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time found out after for the reformationthercof, and ſo ſu. 
ſtained the inconvenience for the preſent upon this reaſon; 
chat the univerſall Church of Chriſt is one body, atd every 
particular Church a part of that body, and fo it lefſe mar- 
ecred to what particular Church they were reſtored, fo 
chart they were reſtored atall: forrhat by the reſtitution 
ro one they hoped in time they might with more likelt- 
hood come unto the other ; for thoſe things wherein 
there is an Identitie, or like repreſentation of Nature and 
Condition, as is betweene Church and Church, havean 
eaſier paſſage the one from the other , than thoſe that 
are of different nature and diſpoſition, asa lay man anda 
Church. 


SECT'3 


T hat ont of that violent Preſcription,many other Preſcripts- 
ons aroſe, but of leſſe moment. 


Ut of the ruines of this vielent and preſumptious 
preſctiprion, which have now obtained itrength of a 
Statute in the world have iſſued out ſundry petty Preſcri 
tions, which alſo are confirmed by law and cuſtome, ast 
other were ; asthe Preſcription wherein one Church pre- 
{cribeth Tyrhes againſt an other Church, the Law puniſh- 
ing therein the negligence of the one and rewardeth the 
vigilancic of the other: Preſcriptions, wherein one Eccle- 
fiaſticall body corporate or politique, preſcribeth Tythes 
or other Eccleſiaſticall duties againſt the Parſon or Vicar 
of the Pariſh,and the Parſon and Vitear againe againſt them: 
A Preſcription whereby a Lay man,having no right to pre- 
ſcribe Tyrhes ( becauſe hee can inno right poſſefſe 


notwithſtanding by pernancic, or giving ſome part of his 
ground or penfton in money 1n licu thereof ,prefcribe a diſ- 
charge thereof : A preſcription wherein a Lay man doth 
preſcribe the manner of Tything, whichalbeir by the Com- 
mon Law is countcd to be ga by paying a thing never fo 

Aa3 - | {mall 


Tythes, 508 ſome poſe 
and preſcription cannot proceede without poſſeſſion) doth /*(#9»e de regu- 
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ſmall in licu thereof, yet neither by the Canon Law, nei. 
ther by the Law of God it ſelfe, could it ever be lefle than 
the jult tenth it ſelfe ; ſo that the manner of Tything with 
them is notunderſtad in that ſence, as the Common Law. 
yers doe take it, by paying any thing whatſoeverin place 
of the juſt renthy, but their intendment bereby is, that no 
countrey can bee bound to an uniformitie of payment 
of Tythes to bee uſed every where : but every man ts 


to pay Tythes according to the manner of the Countrey 


where hee dwels, that is, that one payes his Tythe-corne, 
and bindes up the fame in ſheaves, an other leaves it ſcatte- 
red in the furrowes, an other tythes 1t in Cocks or Pookes ; 
and this is it that they meane, that there cannot be an uni- 
formitie of Tything preſcrived to every man, after which 
he is of neceſsitie to {ct out his Tythe, but that he may pre- 
{cribe ſome ather manner of Tyrthing againſt the Parſon or 
Vicar : but againſt that uniformirie that the whole Tythe 
ſhould not be paid, was never any preicription allewed a- 
moneg them, for they evermorc have beene of this tminde, 
contrary to:that which the Schavlemen bold, that Tyrbes 
are part of the Morail Law,and not of the udiciall or:Cere- 
moniall Law ; and that in the Precept of Tythes,there is a 
double conſideration, one of the honour of God, whereby 
he retained tythes unto himſclfe, inſigne of his univerfall 
Lordihip over the whole world, which 1s irremifſable ; the 
other of the profit or utilitic of man,inthat it concernes the 
proviſion of the Miniſter inall ages, which is undiſpenſable. 


SECT. & 


That E cclefiaſtical Fndges admit pleas in diſtharge of tythes, 
and the manner of tyching, contrarie to the conceit that 18 


had of them. 

AR yet, notwithſtandivg all chis, the Ecclefiaſticall 
Judge admitteth all kindsof preſcriptions before-na- 

med,and according tothe profes thereon brought, giveth 

ſntence either to abfolution or condemnation: albeit the 


Y ; Reverent 
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Reverent Judgesof the Land, upon: an crrowcous report 
made in the eight yeare of Edward the fourth, have a con- | 
ceit to the contrarle, viz. Ihatno Ecclefialticall Tudge will 
admit any Plea'in diſcharge of Tythe, or the manner of Ty- 
thing, as it is1n their ſenſe taken ; and therefore they hold 
whatſoever the Defendant doth ahledge in his ſuite for 2 
conſultation, and namely that the Eccleſiaſticall Judge did 
allow of the Plaintifes Plea and*aHegation, and did admir 
him tothe profes thereon withour deniall, are idle ſpee- 
ches, & rather words of courſe than of effeQ and ſubſtance. 
And therefore notwithſtanding, whatſoever is alledged by 
the Defendant, as concerning the Ecclefiaſticall Judges well 
acceptance thereof, it is counted nothing materiall by the 
Temporall Judges, tor that they have a prejudicate opini- 
on of the Eccleſiaſticall Judge in theſe caſes, and therefore 
how ſoever the refuſal be,or be not, they grant out their Pro 
hibition in theſe cates. And yetif —_— Eccleſtaſticall 
proceedings might be ſeene, and vouchſatcd tobe read be- 
forethem, it would bee plaine, there was no ſuch cauſe of 
their hard opinion agatnſithem; for every where they doe 
allow ſuch and like allegations.'And- if perhaps one inferi- 
our Judge ſhould make refuſall as they pretend, yet could it 

not bee reformed by an other in anordinarie courſe of a 
peale, but that there muſt needs be brought a Prohibition 
out of the Common Law:to redrelle the ſame ?.unleſſe hap. 
pely they can ſhew,it is a generall conſpirecie inthe Eccle- 
ſiaſticall Judges, ora Maxime in their learning,thatthey will 
not or cannot adinit any Plea of diſcharge in this caſe,which 
they can neverdoe.. Andtheretore, they ar&tobeivrreared 
to change their opinion inthis point,and not doe the Eccles 
ſiaſticall Judges that wrong, as to charge them with ſuch 
an imputation, whereof their whole practice is witneſle to 
the contrarie : for it is unworthy ſuch mens gravitic as - 
theirs is, who propound unto themſelves the inquirie of 
the truth in all matrers,thusto be miſconceived and masked 
in an crrour, and that for ſo many yeares, andnotto be wit- 
ling to heare the contrarie, which is an obſtinacie inpolicie 
Aa} no 
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no leſſc obdurate, than the Papiſts 1s in Ren who ſee 


the truth and will not beleeve it. And fo farre as concer. 
ning Preſcriptions and the firſt cauſe and beginning thercok, 
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Of Priviledges and how they came in,; and that by reaſon of 
the frequence of Priviledges , Statutes of Mortmaine 
CAME 1n. | 


FSBOw it foltoweth, that I ſpeak of Priviledges,which 
WSJ6 are immunities granted unto private men beſide the 
ud, >Þ, Law. | | | 
Of theſe,ſome are very ancient, ſuch as true zeale roward 
the Church bred,and the juſt admiration of the holy men of 
God for their ſanRimonie of life, their great knowledge in 
the word of God, their great patience in 'perſecution for 
Chriſt and his Gofpel, the vigilancie and care. they had in 
their Office, ſtirred up both in Prince and People. So Cor- 
ftantine the great,being raviſhed with the love of Religion, 
and the gad opinion hee had of the Miniſters of his time, 
created Churches, and endowed tlicm with large poflciſi- 
ons, and granted theta fandry immunities, whereby they 
might more ſecurely intend to the preaching of the word 
of God, and the winning of ſoules to the Chriſtian congre- 
gation ,. wherein they laboured with all their might and 
power, God ſtill adding to thenumber of the Ele&t. New- 
ther did hee this alone in his owne perſon, bathee alſo gave 
leave to all other of his SubjeAts that wonld doe the like : 
whereupcn the Church was ſo enriched within a ſhort 
time, that as Moſes inthe building of the Arke, was faine to 
makea Proclamation,that no man ſhould bring in more to- 
wards the building thereof, the people bringing incontinu- 
ally ſuch great-abundance of all things necefſarie towards 
the furniſhing thereof, as that there was enough and much 
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'to ſpare : Soalfo Theodoſuus the thirteenth Empercur after 


Conſtantine ( although otherwiſe a moſt loving and favou- 

rable Prince towards the Church )was faine to makea Law 

of Amortiſation or Mortmaine, to moderate the peoples 

bountie towardsthe Church ;as did alſo many wiſe Princes 

inother Nations upon like occafion,and in imitation of this - + 

Ad of Theodofira, many yeares after; and among the reſt, 

divers Princes of this Land did the like, upon the dotage of 

the people towards the Religious Parfons, and ſpecially to- 

wards the foure Orders of Friers that 'were theni newly ' - © 

ſprung up inthe world. But yet this AR of Theodoſius was Magr Charre, 
done with the great diſlike of theſe bleſſed men Ferome and} ©4r po L 
eAmbroſe, who lived inthoſe dayes ; for that Ferewe thag FER 
complayncth tq Neporian of that Ea : [am aſpamed to fax 
it, the Prieſts of Idols, Stage» players, Coach men, and-com< 
»0n Harlots, are made capably of Inhenitance, and receive Le- OD 
gacies, onely Minifters of the Goſpcl, and Ilonkes are barred ny Ge he . 
by Law thus to doe ; and that not by Perſecuters, but by Chyi- peckywifaith in 
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ftian Princes ; neither doe 1 complaine of the Law, but 1 ans hisÞ« okc De 


"Hf- Amnertizaltong 


ie wee have deſorved to have ſuch a Law made agai : 
like manner, and uponrthe fame occaſion ry rn Fovonwnyc4.S 
deplore the ſtate of the Clergie in his 31. Epiſtle : Wee ' 
count it (faith hee) no enjurie, 1 that it is alofſe, wee are not 
grieved that all ſorts of men are made-capable of Wils none ex= 
eepted, how baſe, prophane, or laviſh of hss life or honeſtio. ſoever 
bee be, but I am ſorie that the ( lergie men onety of all ſorts of 
people, are barr d the benefit of the Law that is common to all; 
who notwithſtanding,onely pray for alt, and doe the common ce- 
lebration of the Service for ail: So farre they. - + LEASES 
f And yet whoſoever lookes into this conſtitution, wher 1 Nog | 

; 2 _ anding the i]! 
by it was forbidden,thatany man ſhould paſſe any Lands or ,,,;.,* ih 
other unmoveable poſſeſsion unto the Church, withour the in theſe dayes. 

. 1s not without 

cauſe conceived of the ancient A'Lyes and Frierees, yet it mult not” bee beleeved, but thar 
theſe Religious-hovſcs inthe old andrrue inter. yuere purpaſed onely for pictie, and for 
fuch a practiſe thereof which the ſqule might freely. enjoy, while 1t was ſo ſet ar libertie 
from the inquietude and avocations of the over-aQtize world. Therefore ſome of the moſt 


grave and learned Fathers of the Chwchrcetued themſelyes to this divire and peaceful! 
1 Princes 
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ſolitude, and Princes leave { for that thereby the things that are fo pa{. 
the profitable fſed;come,as it were, into a dead hand, which holdeth ſure. 


and profound _ KF 
wriclich ly faſt that which it once apprehendeth, neither caſily par. 
yetremaine, ſufficiently teſtifie how well the Monkes of 01d could ſpend their times. What 


 ftrift devotion and unblameable carriage the ancient Princes of this Land have expected 


trom their holy men of this kinde, may be underſtood by the Law made inthe dayes of 
King Cnute, Num,6, ye pillaþ Þ zlcer haver men zeopne zebuzan zlc wo 
þam juhT pe him To zebyju ze 5 q hupupinga zovar peopar bircopar 5 
abboovar munecap 4 mynecena canonicap + nunnan To puhe zebuzan 
7] pezollice ibban;4, vzzer qnmhoer ops 5 zelome clipianne To cp; 
7 fp cal cpi-Tcn-polc þingian-zeopne 3.5 calle gover þeopap pe biooaþ 
1] lzpaþ 7 hupu þinza racenoap Þ biz zoo hipan +q clennyye Iupian 
7] beopzum heom jylpum piþ zover ippe 5 po þone peallenvan bpyne 
Se pealleþ on helle ; pul zcopne hiprocan þ hig nazon mio puhice puph 
hzmeo þinge pep zemanan z + xe þe Sep zerpican pille 5 clznnera 
healvan habbe. he over iilTre 5.00 pupulo pupþreipe xy he þege lage 
pypÞPe 7 thar is: And wee will, that every man of every degree, doe carneltly follow 


that Right which co him belongeth, cſpecially Gods Miniſters, the Biſhops, Abbots, 
Monkes, Votaries, Canons and Nunnes, that they take aright courſe, and live according 


 toRule, charthey'call roChriſt night and day, much and oft ; and char they doc it earneſt= 


g for all Chriſten folke. And wee command and teach al] Gods Manitters, eſpecially 
rieſts, that they"heatken ro God, and love Chaſtitic, thatthey may dehver themſelves 
from Gods ire, and from the tcormenting flames that burne in hell, Full truely they wit, 
that it is againſt the Right to medle with women for luſts ſake. And thoſe that will ab- 
Raine from theſethings and cleanneſſe hold, they thill have Gods mercie, and in worldly 
worſhip, they ſhall'haveequall Right with a Noble: man. | | 

It ſeemerk alta byan Arab:ic4 Canou'of the firlk Nrcene Councell, what great ſint- 
neſſe and ſeveritie of life was required of theſe holy Orders ; for the Canon faith, that 
they might not carrie about them —Pamn PIR 71909” NDY PINIDON waIin 
PENN X91) &c. ND'I DTRNDIR 'D RP9y" N91 &c. Opn ITN 9N 
N'yD PYDNIN) PRIN DPD) NYYNEN &c: TISDIN) 2K DONT 
a paire of knives, as if they were quarclling fellowes going our to heht and : "7? VYI 
kill, &c. That they might not hang a purſe at their girdle, &c, And that they mjght not (eale 


_ alenterwith agolden or filyer Seale, &c, And moreover that they might nat walke in the 


Streers or Allycs, but in a moſt grave and ſober manner, &c, as 1t is ſer downe in 


[INDTR VUNPIN , the 80, Canon ofthe forc-named Arabich Councell, according 
| Come! | | 
"The = np hearion chat was had of theſe holy Men,enforced ſuch an immoderate chari- 
tie in deuout minds,thu they obtained moſt eſpeciall Priviledges & Exemptions, and no 
| or too much to beſtow upon a Monaſteric. But rwo great 


man thoughr any thing too good 
acer owed upon the confluence of theſe large and ample —m_—__— 
$abh te 


er tg _ —— 


wer OR TARA: — 


of 
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teeth with it,ſo that it cannot without much difficulty be rc< vas the' luru- 
duced and brought again to the commerce and common uſe riantdemea- 


of men)ſhall finde it was rather for the benefit ofthe Come ,%" mos 


ders, degenerating from their old ſanAimonie. This is noted and provided againſt 
by the Novell of Nicephorus , abour the yeare 263. *" | EM Moy Toy ti To 
wovagiet, xz Th ise7. THTS TejAvH a Ragan yoory ( V000Y £20 THY dm)nghay lures 
x3A@ ) uh tides Tiva M Ts 13Ks FECz Hay emvonows i 795 one The £vergiay : Tio 
FEW evo: 1 WATEPOWV ” m9 aatovreg Ts APPEARS) @05s ToxuTHY aeuT[oryra, 
X; udvies odJvis ( xT' Toy Oc 0y PA VAL Aatnd) £1 nous $ 2s TVs veid, O1AGCTI- 
plus 0ixodjadis, im my eres Bow vy tran, day KIVA! Rerlus xperſorwy, ow Gpas 
xTicou arede{ovTYL, x4 mw inlw Wityuvay f 1s es ure 1972THivorrty, doe ag” 
Joy 3% 209g Pls, x, mel; QAtyairorT@- mals Peart'or , Th wortoargs mare des 
giocry : that is, But now perceiving among the Monaſteries and Religious Houſes, 4 
noable diſeaſe, (for ſo I call their unſatiable defire ) I finde not which way I may pro- 
vide a cure forthis maladie, or how to puniſh their exceſſe, For what Fathers could per- 
ſwade them, or from whencecould they take occaſion {o ſuperfluouſlyto abound, or ( te 
ſay with holy David) to beeſo vainely madde ? Their care isevery houre to purchiſe to 
theniſelves Lands without number, ſumptuous and ſtately Buildings, troupes of Horſes, 
droves of Oxen and Camels and other C utell innumeratle z and bending all the ſollict- 


| rude of their mindes this way, they make a monaſticall life Iitle different from that of the 


world, which is incumbred with varictic of anxious care, For thefe and the like —_ 
the Novell forbids to build any more Monaſteries, but this was afterwards 'repeaPd by the 
Junior Baſll. | [a 

An other great inconvenience would have beene, the impoveriſhing of ſecular States by 
Amortization of Lands, which Princes forefceing,ſeta bound to rhefecxorbitant Dona - 
tions, reſtraining the cxceſle of thar Charitie, by mate and timely Deecrees, In Spaime the 
Lawes of Mortmaine began under the Kings of Aragon; in Frauce, nthel uſitatina, as one 
ſaith: Thelike provifion hath beene made here at home for which (ee the Statute De Relrgs- 
eſ1in the Great Charter, which alſo hath been confirmed by the ſucceeding Princes of Fir 
Land : Yer in what caſes Lands may be diviſed in Mortmaine, See the Writ Ad quod Dams 
#2, in the Natura BreViaus. | | 


Concerning the reaſon of the name, Polyaore Virgei, ſpeaking of rhe Confirmation of 


the former Starutc by Ed. the firſt, ſaith thus, Er Legers hane 4d Manvmmmortnamvocs- 
runt,quod res ſemel date Collegiis Sacerdotum, non ultque rurſus Venderentursvelut more 


tu4, hoc efl,uſut alrorum mortalium in perpetunm adempte efſent, That which the Auther 
ſaith concerning this, 1s the reaſon of Peckrws, in his Booke De Amortizatione bonorum, 
Cap, 2, But the notation of the word is otherwiſe obſerved out of the Starute, by a great 
Lawyer : Lands(faith he) were ſaid tocome to Dead Handsto the Lords,for that by Ali- 
enation in Mortmaine, they loſt wholly their Eſcheatsy andin eft-& their Knight ſer- 
vice, for the defence of the Realme, Wards, Marriages, Reliefes, and the hike, and there- 
fore was called a Dead Dand, for tha a dead hand yeefſdeth no ſervice - It is the obſer- 
vxion of Sir Edward Cooke, upon Judge Lrreleron's Tenures, under the Trite Fee-ſimple, 
upon the words [Car fs homme purchaſe, Cc] 

What everuſe there might be of theſe 'Lawes of Martmaine intime paſt, cerrdirivit is, 
the preſent needeth them not;for inthcſe dayes few men arefo taſh handed, asro give too 
much to the Church: And that which was heretofore faid of choſe things that were given, 
thattheywerein a Dead Hand, may now more juſtly be ſaid of thoſe that aze taken 
aWay, B b mon= 
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- monewealth,than for the diſlike of theChurch,that it was ſo ordered. 


For if that courſe had beene holden on ſtill, the greateſt part of the 


livelihood of the Common-wealth would in ſhort time have come un. 


to the Church, and ſo Lay-men ſhould not have beene able to have 
borne the publicke burthens of the Common- wealth ; which it con- 
cernes Secular Princes to be carefull of, and to foreſee, that by over. 
much bountie towards the Church, they impoveriſh not their owne 
Nate, andloſe the right of Eſchcats, Primer-(eifin, and other Privile. 
dees of the Crown in cales of forfeiture, and ſpecially make bare their 
Lay-ſubjets, upon whom a great ſervice of the Common-wealth 
doth ye. And yer otherwiſe the beneficialleſt ſtate of this Realme 
untothe Prince is the Clergic, as from whom the King hath a contj. 
nuall revenue in Tenths,and is deepeſt in Subſidie,and not the leaſt in 
all other extraordinarie charges,according to the proportion of their 
place. And therefore, asthe King is to maintaine the one, ſo he is alſo 
to cheriſh the other, andnot to ſuffer their ſtate in any ſort to be di. 
miniſhed , for that all other ſtates are made for the ſervice of the 
Church, and the Church againe for the benefite of them. 

Butthis was none of thoſe Priviledges thart I ſpake of, for theſe are 
more ancientthan tney, and granted out upon better devotion than 
the other: but after this the zeale of Religion being almoſt extinguiſh- 
ed inthe Chriſtian World,(partly by the great uproares and tumults 
that were in every Countrie, by the breaking in of one barbarous Na- 
tion or other upon them, who pulled downe Churches faſter than e- 
ver they were built, and made havock both of Prieſt and people, that 


profeſſed the nameof Chriſt, partly by the hereſtes that roſe every- 
_ Where inthe Church1nthoſe dayes, which diſtracted mens mindes, 


and made them waver inthe conſtancie of their Religion) it was re- 
vivedagaine upon this Occaſion. 


SECT. 2. 
Ofthe beginning of Cloyſtered Monkes in the Weſt Church of Chriſten- 


' = dome,and that the eAuthor th:reof was one Benedict a Roman about 


the yeare 606. 


| " Ne Benedift, vvho otherwiſe had beene a man of aQion in the 
Common: wealth, ( that ZBenedi&# which was, as it were the 
[EEE Fathcr 
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Father of all thoſe that profeſſed a Regular life, within the Weſt r1:ſpinren 
part of Chriſtendome ; for before his time the Monkes of the 4 9112/-* 
Weſt Church, ſerved God freely abroad, without being ſhut up in — Ik 


a Cloyſter)he, I ſay, finding himſclfe wearied with the tumulrs & 
broy!es which happened under the government of 7»//inian, and 
ſome yeares after by the incurſion of thoſe barbarous Nations (be- 
fore named) into 7raly, retired himſelfe into a deſert and folitary 
place , intending there to give himſelfe wholly tothe ſervice of 
God : where, when he had a while remained, he grew fofamous 
by his Chriſtian exerciſes of faſting and prayer, and the good and 
wholeſome exhortations that he made to thoſe who reſorted unto 
him , that within a very little time after, there was great conflu- 
ence of people unto him, not onely from divers parts of 7raly, bur 
even from ſundry other parts of the World; ſo that within a ſhort 
time they grew into Fraternitie underneath him,to whom'he gave 
rales to live by, to the imitation of that, which Saint Baſi/ did in 
the Eaſt Church: to which his Diſciples ſubmitted themſelves 
with all alacritie , leading a life farre different-from the cotnmon 
ſort of men, denying unto themſtves all thoſ@ordinary delights 
that other men. doe commonly take , out of meat, drinke;”: pY- 
rell, marriage, Temporall preferment , and ſich other things 
which worldly and carnall men ſeeke-tor very greedily , ham- 
bling themſelves onely' ro God-/ and the rale'of their Maſter, 
W hich thing bred ſuch an admiration of hiry,and of his Schollers; - 
that not only many other Ocdes ſprang out from their within few - 
ycares ; as the Premouſtratenſes, { luniacenſes, Templarians, Hoſpje ' 
callers, Cyſtertians, and the order of Saint Fohnof Fernſalem, but 
even Popes; Princes, and-people'Wete wholly carried away with 
the wonderment of them ; infomuch aSevery* of them did as it 
were ftrive, who might ſhew themſelves molt kinde unto them; 
wherupon Princes built them houſes, every one in his Kingdome, 
as Clito Ethelbald King of Mercia, built the Monaſteric of Crow- 
land here in England, of blacke Monkes; unde the rule of the ſaid 
BenediF, inthe yeare 716. Popes and Princes graiited them" pti- 
viledees, fo farre as it concerned eſther of their particulars: the 
Clergic, Nobilitic and People, conferr?d-goods and lands upon 
them, every one according to his abilitie. pf 2. 


188 A view of the ( ivile 
SEC I. 3. 
That the admiration which theſe Religious Men did breed of they. 
ſelves in the head of Princes and Popes, did procure appropriati- 
Ons of Parſonages, and Immunities from Tythes. eAnd that the 
over-conceit which men haa of Prayer above Preaching in the 
Church, was an adjuvant cauſe thereanto, 


I this zealous bounty of every degree towards theſe new (orts 
of men, there are two undigeſted Priviledges granted them, 
both of them (o hurcfull and injurious tothe Church of God, as 
never any was the like. The one was the Annexation or Approe 
priation of preſentative Benefices to theſe Religious Houſes: The 
other, the freeing of ſuch Lands or Hereditaments, as they held in 
ſundry Pariſhes from the payment of Tythes to the Parfons and 
Vicars thereof; to both of which the School-mens Divinity gave 
great advantage, as ſhall be ſhewed hereafter. 

Either of theſe had their beginning of one roote, that is to ſay, 
of this falſe ground, that Preaching, which is the moſt true , and 
moſt naturall foode of the Soule , ina Congregation that is come 
to the profeſſion of Religion already, and knowes but onely the 


tinwoed Articles of the Chriſtian Faith, the Lords Prayer , the Ten Com. 
provin.ciſ- matndements , and other Principles and Rudiments of Chriſtian 


dem, de 6f- 


diacont, if 


C4Þ. [pn 


Religion, is nothing ſo neceflary tor the Salvation of a mans Soule, 
as Prayer is: BeGdeggthat Preaching oftentimes gives more cauſe 
of Schiſine, and diſpute in Religion, than it doth of proftcing ayd 


rentr4$Sa- Edifying the Soule : and therefore it was not permitted by tho 
ecrdotuw , Provinciall Conftitutions of this Realme, that Parſons or Vicars 


fe officto 


of Churches , fhould expound or preach any other matter or do« 


?1*- Erine, than the Lords Proyer,the Ten Commandements, the two 


__ et + | 
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Precepts of the Goſpel, that is, the lave of God, andthe love of a 
mans Neighbour, the Gixe workes of Mercy, the ſeven principall 
Vertues , the {even Sacraments, (for ſo many then the Romiſh 
Church held) the ſeven deadly Sinnes, with their progeny z and 
this to be done vwlgarly and plainely, Ab/que cujufliber fubrivitatu 
rextnrs fautaftica, (torſo they call learnedand orderlyPreaching;) 
whereas notwith mg Prayct is evermore profitable, every 
where neceſfary , and never dangerous : Furthermore, Preaching 


onely profiteth thoſe that be preſent, and doe beare it, and attend 
npon it;but Prayer is availeable even to thoſe that be farre diſtant, 


yea thoughthey be in the remoreft place ofthe world. By which, 
and 
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. : B - 
and otherlike arguments, they tranſlated away that maintenance & _ _ f 


that was providedfor the home Paſtors, (who by Gods owne in» the Reader uſe 
Ktitution, were to watchover their Soules) to forreine and ſtrange 2 ſober judge-' 
Guides, who never communicated ro their neceſsitic in any hea- <2; torir 


venly comfort, but onely tookethe milke of the lock, and fed —_ 


themiclves withall. But by this pretence of theirs,0ught not Prea- qual, that Pray- 
ching to have beene diſgraced ; for albeit Prayer bee a neceſſarie er and Preach- 
peece of Gods ſervice, and ſo neceſsary,that the Soule of man is, 18 ſhould bee 


1 wt i 11 - es ſo unwaril 
as it were,dead without it,yet is it not F equall to the dignitic of lecttinca = 


Preaching, which God hath ordained to bee the onely meanes to jiicion,as that 
come to Salvation by : For Faith comesby hearing,and hearing by Prayer ſhould 
the word of God ; and without Faith it 1s impoſsibleto be ſaved; loſe by the 


for Faith isa gift that parifies the heart,and makes a mans pray- aqua FR 


ers acceptable to God; and therefore neither of them ought fo to alwaycs neede 
take place, as that the one ſhould ſhoulder out the other, but they of Preaching , 
ought ſo to goe handin hand together, as that one ſhould helpe, butthen mo 


aſs1(} 5 and countenance the other. Cm 
unchriſtian. This reaſon prevailed for all places in the firſt rimes,bur in theſe laſt onely for ſome; 
according to which it were unprofi able to gor about to convert the /ndres no otherwiſe than 

vur Prayers. Yet even in thoſc primitive rimes,which hag moſt caule to call for Preaching,we ſhall 
find that this duty was of rarer cxeicile, & leſſefolemaity than that of Prayer, as it may abun- 
dantly be diſcovered out of the _ of both the Churches, And it is oy and  . where 
Preaching hath beene of the greateſt account, it hath bin ſo much beholden co Prayer, that it was 
not onely begun and ended, butalfo diſcontinued by devotion : For wee ſhall finde the Re- 
vcrend Fathers Chryſaffome and Baſel of Seleucia vt prayers inthe middle of a Sermon : See the 
one in his 39, Orr. the other in his 3. Hom, Tliezt AzgTtAnme,&c. Moſes the Sonne of Maimen, 
that profound Door of the /ewes,zinſtruring a compariſon berwixt therr Sacrifices,and the more 


1 


ſubſtantial Services required,in ſtead of aH other,nameth tgzar of LL and Invocation, and of 
theſc hee ſaith, that they are —&c MNNWRNTTM M07 On ITATNP NN! nearer to (God 
firſt intention,and that,our way therermto, 1s bythem: & afterwards he ſaih cthatcheſe are nzce(- 
farie— {1 195? B73.) 59) &c. (ell G95 at al] times, mall plzces, and for every 
man.Seec b1s More Newoch Helece3.C.3 2-Þ.7JP- Aud holy Anrrch in his 106 Hem.which is ets 
ee dug laith of Prayer (on \vnnomes wy yere mowy of aperwy,thatit is of a more (ublime 
C ondinon than any other vertue. And how our Lord himſclt Reod affefted ro this, wee may ac- 
knovylodpe by that where hee callecth the Church, thus Houſe of Prayer , not Preaching z which 
took ſo well m the elder times.,that all therr Temples vere known by the name of Evzryew, Ora» 
torics. Nay the Preacher himfelfe, Prov. 15. is ſoconfidenr of a jaſt mans Prayer, that be dares 
ſay,that God will even be obcdieut to it ( for ſo $7mmees or v myrs 15rendred by the Interpreter of 
the forenamed Antiochw.) However. It mayſceme to beſo, for when all the Preaching of Lox 
could prevaile no otherwiſe, than to bring vexatian to his righteous Soule,the Prayers of 4bre- 
bam might have ſaved Sedemr, if among ſc many thouſands, rhere had beene bur cen juſt wen, 

AL this while wee would not detratt anything from Preaching, bur confrdering our (elves ro: 
live under aStateſo maturelycompolſ'd, 2nd ſo throughly advif'd and feuledinihe Faich, twill 
be expced,that we ſhould ſo farre moderate our 5pinion of Preaching, as that our maguifyang 
thereof, may no way tend to the diſcredit or diſadvantage of moſt neceſſarie Prayer, 


Bb 3 _ SECI. 4. 
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SEC I. 4+ 
Whether Appropriations came firſt fro Princes or Popes it ts queſtionabl;, 


Ur how theſe annexations of Benefices firſt came intothe Church, 
Baba by the Princes authoritic, or the Popes licence, it is very 
_ diſputable , and there are reaſons on both {des for to ſhew the ſame, 
For whereasthere are reported by Ingalphus Abbot of Crowland 
before tmentioned to have beene eight Churches, beſide the Patronage 
of ſome other,annexcd and appropriated tothe ſaid Abbey, by ſundry 
$axon Kings, it doth not appeare,by ought 1 can tinde , whether they 
were done by the ſoveraign authoritie of the Kings alone, to the imi. 
ration of that, that was done by artel/us, who made all Chriſtian 
Kings to ſinne 1n this point,or that it was done by any other Eccleſia. 
ſticallauthoritie, for that there is nothing extant for the allowance 
thereof, fave the ſeverall Charters of thoſe ancient Kings only: & that 
I ſhould bee the rather induced to belceve that it was done by thoſe 
Kings authoritie only,l am thereto perſuaded,tor that I finde #illiam 
the Congueror, immediatly upon the great victory that hee got over 
this Kingdome, to have appropriated three Pariſh Churches tothe 
Abbey of Batraile, which hee built in memory of his Conquelt. And 
whereas Yilliam bis fonne had depopulated and overthrowne ſundry 
Churches in the new Forreſt, Henry his brother by hisLetters Patents 


thereto twenty other Churches in one day;if the copie of that record 

that I have ſeene,as concerning theſe appropriations, be truc, yea the 

41mex, Matter was gone ſo farre ta thoſe daies, that even Noble perſons and 

£dw.z.c, Other meancr men, would command Corodies and penſions to their 

10. Chaplaines, & other ſervants, out of Churches, and this could not be 
redreſſed, untill ſuch time as there was madea Statute toreformeit. 

On the contrary ſide, that I ſhould cake it to be a deviſe of the Pope, 

I am moved thereto, for that I finde every of theſe orders of Religi- 

ous men wereconfirmed by one Pope or other; & asthey confirmed 

IE "5 them,ſo it islike they made proviſion for them,& that moſt eſpecially 

cet bong "Ehis way,& that chiefly after the Laws of Amottiſation were deviſed, 

memorie, & put in ure by Princes: & thereupon it is that we find ſundry fortsof 

Gloſ. mm annexation made by Popes & Biſhops under them,every one 1n their 

verb. afſe= Dijoceſſe:as ſome were made ſo far as concerned the Patronage only, 

"ok 2” &then had the Monks therein preſentati6 only:fome other were made 

lcato ex plenojure,& then might the Monkes both inſtitute & deſtitute therein 

condyÞ0, without 
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gave the Tythe therof to the Cathedrall Church of Sarum, & annexed | 
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without the Biſhop,and turne all rhe profit thereof to their own 
uſe reſerving onely a portiohto him that ſhould ſerve the Cure 
there:ſomeother Churches did they grant Emply to them with- 
out any addition of full right,or otherwiſe: & thenif the Church 
were of their owne foundation, they might chuſe,the Incumbent 
being once dead, whether they would put any other thercin,unles + By occa- 


pcrbaps the fame Church had people belonging unto it, for then' lien ofthar 


muſt they uf neceſſity [till maintaine a Curate there;8& of this ſorc —_— —_ 


were their Granges,& Priories,& thoſe whichat this day we call jc... +, 
Donatives: but it it were of another mans foundation, then was and thar 
it otherwiſe. To this alfo I adde , that the Pope every where which hee 


in his Decretals, arrogateth this right untohimſelfe, as a Prero.- Bj _ 
cc al 


gative of the Apoſtolike Sec, to grant theſe priviledges to Reli. 
ning the Patrons penſion from the Biihop, Chap. 5. Se. 1, of this 3, Part, Ir ſhall be here 
enquired,yvhar Right and Title the Diccefan had to a new Church,or Monaſterie,and how it 
ltood in compariſon of the Patron; and becauſe this Right ſeemeth originally to dilcoycr it 
ſelfe in the Founding, Erecting and Endowment of a Chu:ch or Monaiterie, { by all or ei- 
ther of which the Lavv faith a Patron may be made ,the Biſhopsconſent alwaies preſuppoled, 
»s hcrecfrer ſhall appeare) therefore inthe firſt place it muſt be conſidered,how farre forth 
the Bithop was conceriwd in theſe, that it may the better be underſtood, how truly hee was 
u2hficd to the Right of Preſentation. For that which concernes Foundation and EreRion, 
All that the Patron had frec to liimſelfe in the firſt place, was but his Thought, he might 
thinke where he would deligne the Ground,or How he might Build the Church ; and if he 
entertained his owne Motion, hee might make it his purpoſe. Butthis was nothing withour 
Exccutionz andtOthis the Dioceſan was to bee required, as the moit principall and moſt 
eftcQuall Agent 3 therefore 1t is ſaid in the 4. Canon of the Councell of Chalcedoy, that 
RO man ſhall ere&t woydgrvery n curTHELAY Ochov meg. Worlw Te THhs MOAEWS CMTHOTSE, 
2 Monaſterie or a Church without the Biſhops conſent. And Lamberrone ſaith, that this was 
ſo neceſlarie, that it a Church were ſet up 1n rhe Patrons ground without his conſent, the 
Patron could nor pull it downe withoatthe Biſhops conlent;yer if the Patron'built a Church 
upon his owne ground without the Biſhops conſent, the Bithop might pull it downe withour 
the Patrons conſent, and yet in this caſe the Patron might not doe it without the Biſhops 
con{cnt,&c, Bur to lee farther. For the Greeke Church, their Euchologue Caich, of SeusAtoy 
erpimoRey Twy TY perNonT CE areyeipe ru vos aedyirimu ie Apyiepdle, Nc Thathe 
Materials being providcd tor the foundation of che Church that thaill be er:&ed, the Bithop 
commeth thither in perſon, &c. ard having put on his Formalities, the Emppaxynatoy and 
the Nugperoy, he faith certaine Prayers Ev 2.0/NT oc 6 Oz0e, &c. Tlayay a Teas ,& ©, | his 
done Owl Apyertvs Iuaus. Tv; SeutAbes HUKAG Ol Je JoraTAH ALYemn T0 ATPAUTIX49y Tv 
Avis tic 8 oyour 0 Nats prin wytyerpt ama, XL; E7EE9. 753 THEWL 314 (ahem 0 wage ws, 
&c. 1. the Biſhop fameth tne Ground woi ke wuh bus incenſe circularwife, then the Singing 
men ſay the AmyavFixuey [| 2 kinde of Colleet ] for the Saint to whole name the Church 1s 
dedicated, and ſome other Services as the Chawnrer ſhall appoine, That which folloverh in 
the Euchologue concerning the Cornerſtone, which the Biſhop crofſeth, and layeth far rhe 
Foundation, hath beene formerly obſcrved, by occalion of the Emperours Noyell tortkis 


purpole+ | g1OUS 
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gious orders,to take and reccive Beneficesat Lay mens hands, by 
Wherewe ThE mediation of the F Dioceſan, whoſe oftice 1t was to be a meane 
ſpcakeof b*rweene the Religious houſe and the Incumbent, for in indiffe. 
the B ha- rent rate, that neither of them ſhould preſſe te much the one up. 
bitewee onthe other:and therefore inthe beginning, the uſuall rate that 
have Cats- they ſet downe betweene the beneficed man, and the Religioug 


<Eqoon 5 perſon was the one halfe of the Benefice ; for that it was not 


of the Euchologue, EmTegyiaioy & Nugpiptor, forchar wee finde thzm confuſedly and un- 
Ec1tainely rendred. Thelarter may import Hamerale, the farmer ſeemerh literally to bee as 
mucli as Co/lzre; but Gretſer was very angry With [ns for tran{linng ic (o, ( inhis 
Notes upon afragment of Curopalate ) Quaſy de Canibus ſermo efſet, as if { [aith the Jeſuuc) 
Maſter Towng had beene talking of Dogges;. But (ce what Grerſer himſclte (aith to the 
words EmTExwAtov & Quopoey in his Comment, upon Cod:n. cap. 16. 

Torerurne io our Dioceſan. The Right and Title rv a Church, and that which belongeth 
theruntogis more peculiarly acknowledged by the qzwegTn3Ooy, or ſerting up of the Crofle the 
performance whereof was inthis manners Avagipsmu Tr TlaTewpyy ati Thi olyod)uis 
Tv Nats X, yveres Yue DEITFEMIINSY 1 cag9s TY "EZapyer auy, 1 meys TIVA TH Apyrr 
Crocs X; YAS1egwIH ya Ky Tov Netov TEAS V GU CM ETWE9T A (9 [1278 1ap- 
1 > REAGL 61 SY JayeeFu Ky GULPEY EUAINOY © @ YEUPED 68 T1IATF IA p YAKOE rt upcTi_al of 
Ted &vi wiper. Emawegmuuoy ming iapyirndy duo iT ovouan Te Als Fade,» Th $hoowsy 
WAG THE, ThEmWWpHAd TIE, A Tg 1c THAN, Tb To EYIWTETS X 0IKLUENIEE 
murfidp ys Tyde. Ev n £7 pas Kees. Em Tres Baoneras of cvoibtca muy Gannkiwy uy 
TWVg xF tiiva Tire, x; ty ET TH Sv Kal TT ETEL © COEgS ON 9 0 YAG5 MENNE Oro dum Anyeu. 
Eira 6 ag2o feta ul Gt mit F vw d X0ASSIS? CM TH S2uthMoimey f mT F xa% 
toy TH YyVvos x, Toy caupey emo # aid; Team_ns merdTprmenvTQr Tins dvwpupes 
61 126downutT© dryer torr © 1 dd nitwy ,n dis oidvps, n It yank, us oggTHA Th 
Kean Extanoin, &c. Ewchel. pun : i. Word being brought to the Patriarch concerning the 


Church that is to bee built, Letters are dire&ed enther to the Exarch, or to ſome of the Bi- 


ſhops torequeſt that the Church may be founded, conſecrated, and entitled ro the Parriarches 
ZTouvegmyoy: then commandement is given that a crofle of yyood be provided, upon which 
the Patriarches Secretaries mult (er down,upon the one ſide The P arrrarchs Emu muy con- 
ſecrated inthe name of ſich a Saint, tmſuch a Crtre preſerv'dby God, tn ſuch a Province, of 
proper will,by ſuch or (uch the moſt holy and Oecumencall Patriarch. On the other fide, Du- 
ring the Rergne of ſuch and ſuch our moſt Religiona Princes, in ſuch a Moneth, of ſuch 4 yeare. 
Then the Crucifixe muſt be ſent to the place where the Church is to be ereRed, and there [the 
Biihop] by whom it is conveighed ſaith the forenamed Service ,vyhich is uſed at the founding 
of a Church ; and when hee maketh the Conſecration, the Croſſe muſt be ſet up behinde 
the holy Altar, there being prepared for it ſomelofry ſtruRure, fitted with a concavity (to re- 
ceive it ) either of Stone, Ison, or Braſle as it may be ſcene in the great Ghmch, By the great 
Church, underſtand that of S. Sophie in Conftantmople. Thus the Euchologue, for the 


Greeke Church. The like ro this (for as much as concerneth the ſubſtance) is obſervedio the - 


Latine, butthe Ceremonies there, are moretediaus andelaborate. The Reader that hath (6 
much timeandpatience ſhill inde this tae in their Pontiſical}, 

By theſertting up of the Z7wggmey, the right of the new Church was conveyed to the 
Parriarch,os Blkop as by an eſpeciall title; ſ0 that now,for the molt pact, things were alogc- 


chought 
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thought that the Pope would charge a Church above that rate. ce ac 
But after by the covetouſneſſe of Monkes and Friers themſclves, ſed bokes 
and the remiſneſſe of Biſhops who had the managing of this buſi- nothing z 


neffe under the Apoſtolique See, the Incumbents part came to ſo m_ 7 


ſmall a portion, that./-bas the fifth, by Orhobow his Legate here = 
in England, in the yeare of Salvation 1263. was faine to makea riſdi@tion. 
Legantine, whereby he forbad all Biſhops of this Land to appro- = vee 


4 
addc, The Biſhop,for though the Patriarch be —_— in the Euchologue, & it be allo 
2 controverſie betweene them concerning this Tithe, as it is raught by Ba/ſamon _ the 3r. 
of the Apoſtles Canons, yer that the Biſhop, if nor onely, yer alſo had this righe, it 15 evi- 
dent by the Emperours Novell. And concerning the conveyance of this Right by the ZTawey- 
M30oy, ce what iS ſet downe by the Patriarch of Conflantmeple in the cate of /ohn Biſhop of 
Lepantc;and for this ſce the 1s Greco-Romanwm. Tom. 1. Lib. 3, Sem. Synod,L .p., 232-233, 
Cc. Edrt.Francofurt, Ann. 1596. Sceallo that of Manuel, de yur, Patronat- p, 242. And that 
the Patriarch or Biſhop thould challenge this juriſd1Qtion over the new Church it ſeemerh 
moſt reaſanable. For what did the Lay Patran do more than a man of Iſrael, who broughe 
a Lambe to the doore of the Tabernacle, but the Prieſt made it an Offering and an Attane- 
ment? The Patron 1::dced perhaps mightchule the place, bur till the Prelate eame and ſans 
ified the ground, it might as well be 4 Denne of Theever as x houſe of Prayer. The Patron 
might bring the ſton«'s, but the Buhop laid che foundation;or it the workeman put the materi- 
als rozerher, & made upa houſe, the B. made that a Church ; till chen, nothing was bur the 
breathles body of a Temple,the (oule being yet to come from a diviner influence of the Dioce- 
ſan. Therifate it was, that the priviledyge of a rew Church followed not the building but the 
conſecration of it,as the Condition is worthily obſerved by the devour & learned K. Al/wred in 


hisL avves C. 5. whuch is BE Cypicena FpyPpe of the priviledges of Churches. The King 
ſaith, that if a man purſued by his enemie flicro the Terple P hine peopan nihtum nan 
man u'T ne TCO, no man may take him ayviy for the ſpace of a ſeven Night. z1F he 


tony hunzpelibban mXzE, &e. it he be able tolive for hunger &c. 'Other and greate 
mmumtics the King there granteth tothe Church: burtthe Law had this caution pe peTTap 
#;zhpylcnpe cypucan vc Birceop zehalzove St ppyþe; This )freedome we give to 
every ({uch) Church as ſhi]]l be hallowed by the Biſhop. 
Wee have feene upon what Juſt and valuable contiderations the Dioceſan might challenge, 
a Right and Title tothe Nw Church by foundation and ereRtion, Inthe purſuite hereof wee 
hopc toſet downe manifelt incouragements to argue the uſe and exercile thereof, in the en- 
dowment and hi[.ing of a Church or Monaſteric, Therefore if wee looke backwards we fhall 
finde it a Cuitome well nigh from all Anuqwii, that the 2oods and revenues of Churches 
have beene alwayes acknowledged ro belong of Right to the Biſhops diſpoſing. Some au- 
thoritie for this may be had out of thoſe Canons which : re called the Apoliles; Canon 3 7. 
TItvTwy TWY £XAANGIASICOY DEL Yd TWY © EmI0KOA& £927 THY Qegrmdt N% Jloikeimw auth 
@5 Oss £popwyr@,LettheB. have in his power all the goods of the Church, and ler him die 
{pole of them as 1n the bght of GoJ, So the 40. Canon Ilggmoruly &c, Where alfo the rea- 
{ot 18 given #4 yere mus TIA TWy hv SP mey n13045 auTH MSEVTEGY , IND fv Si01 uf Akov, OG 
Ty yEnueTwy £yTEAAforu. For if the pretious tows of menare commuted to hiscare, how 
Cc priate 
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muchmore Priate any more Churches, to any Monaſterie, or other religioug 
ought hee houſes, but incaſes onely, where the perſons, or places to whom 
to bee in- they were appropriated were ſo poore, as that otherwiſe they 


_— were not able to ſuſtaine themſelves; or that the cauſe were (© 


Church revenues. For the authoritie of theſe Canons, it may now be thought too late,and 
to little purpoſeto ſpeake : and yet T have alwaies marvelled who that ſhould be,cthardurſt be 
{o bold, astofaſten ſo many forged precepts upon the Apoſtles ; and much more, that who- 
{acyer he vere, heecould be fo fortunate in his fraud, as not to b2 diſcovered rather in the 
next Ape, than in thoſe later times,which (aw the former at a diſtance, & may be thought to 
know but 2 little of that which was then done. True it is, that ſome of theſe Canons may 
{eeme toargue, neither the Spirit, nor Style of that Ape ,in which they prerend to have beenc 
brought forth: and yet of others we are bound to thinke more ſoberly. To ſ1y no more, we 
will onely ſer dowine that of the Arabicke Paraphraft, who at the end of his tranſlation 
of theſe Canons, in Read of thit which the Greek ſaith [wm 5 fed 440m! JtaTemd:; ws 
ULMy ap 1uws, wo Emigzom,theſerhings we have delivered unto you concerning the Canons, 


Oye Biſhops] ſanhhus, JYND NIN'NE)) NIDN 5D RS PN [29797 WY N 
thatis,O yee Famil:: of the faithfull atrecnd : NJDTIIN TDIR DNR WIN MI a 


unto our yvords aud precepts, for that thty come fromthe hol; Spirit of the living Lord our 
Care. Buthowever it be reſolved 2gaiuſt cheſe Canons, yet that which we have ſaid is allo 
| fer downe by the Synod at Anrroch Can. 24 & 25. where Noe ((aith B.1/ſ.:mon upon the 
25. Canon) 871 Nu Hranoiagty 32Hazer maya Th os MxANG OY ome Fr, thatthe 
Adminiſtration of thaſe things which appertaine to the Church, belongeth ro Eccleſiaſtical 
men. Reade alſo to the ſame purpoſe the 7. & 8. Canons of the Councell held at. Ganga, 
El Tis 19pmopoetts HrAnoIagmds , &c, And El Tis dv n apCdyor xgempitiay, Rcwhere 
a Curſe :1spait upon all choſe that preſume to give or receive the Church fruics, otherwiſe 
than by the Biſhops diſpenſation, or theirs who by the Biſhop ſhall be appointed chereunto, 
And Seven Biſhop of Rome inthe ſecond Centuric, ſaith, L 15cu quogue quamv es _— font 
null.s tamen de Eccleſiafticu Facultatibus diſpanend!, (lo wee reade,rrather than Reſpondendi) 
tegitur unquam t11buta fucultaes, that it cannot appeare, thu ever any power was granted 
to Lay-men, though Religious Lay, to diſpoſe of Ecclefiaiſticall goods, Tr is the Buthops 
obſeryation 1n his fecond Epiſtle,and long after hum: it was repeated in the Concell at Ls 
7eran, under /wnocent the 3. Chap, 44. In the yeare 589. it was (er downe in the Toler.cy 
Councell, Can. g. that Churches cam ſuc Rebws thould ad Epoſcopos pertmnere. And Cyrd 
of Alexandria in his Epiſtlero Domnwſuthyhatthe Dioceſan for the ume being, may Snp- 
FX, that is (ſaith Balſamon) avTi TH x7! Iapoes £ym5EVEanu, that he may confidently and 
ſecurely be intruſted with the Church Revenues, And becaule the Biſhop had this power over 
the goods which were conferred upon the Church,ir feemethto be a Reaſon why hee was 
ſomtimes preſent at the laſt Will and Teftament of Benefactors in this kinde ; for this ap- 
peareth by the Will which Berrr:che made, a Kentrſh Gonmleman of Mephim, related by 


Lambert out of the Antiquities of thatplace And Þa Tyn hyva ON OTReTTUne 1NT0 
þzm mynTpe To polcnepoeve 7 And Þþ lano #> pealcanham ape byphe 
papa v#ze 1nto S.Anopee pop flxucpaple, hipe hlagopo and hip ylopan, 
pa heopa Cplde pe7 5 And 1 give ({aith che Teitaror) the 10. hides at Srremron, to the 
Minſter at W alkenſtede, Andthe Land at Falcham 5tecr Rythwares dayes to S. Andrewes 
for AE!frics Soulegtheir Lord and hus Elderszfo their will was,&c Andthis 15 laid to be _ 
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juſt, that it might be taken rather to be a worke of charitic, than on -2:1=ne\\e 
any tnforcement againſt Law:and that belide with this proviſo; Eao;1e Szpe 
as thit if the new proprictaries within (ixe moneths next aftcr, hlzpotan and 


Ooan fxceoirceope},&c-and fElpiey Pneopyer on Cnogdene zi. Winelle E44- 
giree the Lidyzand Ods the A: chbiſhop, &c.and AE/ffe the Priclt of Croyaer. 

Fro 1 :S Right which the Dioceſan hid inthe diſpenſation of Eccletiaſticall g00ds,irproceederh 
that he ws allo eſyeci..liy concerned in the Endowment of a Church or Monaſterte. For a Monaite- 
rie,tne 17 Can. of the 7. Synod ſaiththus, O Exabuy&r x)iom woracueiy 64 wil TH meys i FRLQTIC OP 
ec WAVES Sg 7% Emo49mt. /m. Graec. Rim. im Epit.S.Can. Tunu NN, Fu WYLK « Ce Bur ice 
for the Canon 's B.i/ſamon ind Z1nares have it, and what they ſay: Be it a Monaiterie, or otherwiſe 


a Church or Ocatorie, B:{{.:-:00 ſaith ayayyadnornu 9s xſion UiAAGY REIT) aHy ae. Suuaoias * 


7; Emoy&Teg,mdpiey, The Foundet ſhall be forced to bring a competencie according as the Dioce- 
ſan thillapprove. And how much the Biſhop was conſidered inthis matter,itappeareth by the 3 2. Ca» 
non of the 4. Counccll atToledo; held under Honoriay in the yeare 63 3, Noverimt tamen conditores 
Baſtlicarnm in zebus quas nſdem Eccleſits conferunt, nullam ſe peteſtarem habere, ſed\wxta Canonun 
mſtuutas ſicur Ecileſiam ita eg dotem ejus ad ordinationem Epiſcops pertiyere, Where it is [aid, that 
the Founder muſt know that he ſhall have nothing to doe , neither with the Churchznor that which 
he bettoweth upon 1t, but both ſhall belong tothe Biſhops diſpenſation And this 1s allo cited by Gra- 
{14x in the Decree 10. a.1.c.ip. NoYerimt. | | 
In the Bracaran Councell, held in the yeare $72. Cam.g.it 18 fer downe, that the Biſhop may re- 
fule roconſecrateany Church till he be madelure of aconvenable Dotation, Meminers (faiththe C a- 
non to the Bithop) «t no pris dearcet Eccleſiam miſy antea dotem Baſulice 75 obſequium ipſyus per dona- 
Honem Chartula confirmatium acciptat, nam non levi: eff iff a temerttas (3c. And before this 3s much 
was (aid inthe 3. Toler.:x Cyunceliof che yeare 589. Can. 19, which allo was reported in 888-11 
a Councellholden at Menrz,, C, 4. Muilts comtra Crnmum conſtituta, (ic Eccleſias quas altficaverunt 
poſtulant conſecrar ry ut doterm 91am erdem Eccleſie contulerunt cenſeant ad Epiſcrpt 01 dinationem non 
pertimere. Quod fattum (f tn preteritum diſplicet, 75 in futurum prohibetur: ſed 79 ommia [ecundun 
conſtutationem antiqu.171 ad E p4/cops ordinationem G7 pateſt atem periimeant. And inthe Councel!l ar 
C atbilon of the yeare 65 8 .Can.! 4-'Nhereasthe complaine was, QuodOratoria per v.ll2s 14798 longo femme 
pore conſftrutta, of facultates thidem collat as 19ſt quorum ville (unt Epiſcopss contradecant : The (atse 
taction was, Hoc convent emendars 11d ut duntaxat mmpcteſtate ſunt Epiſcops. Alſo the Canon Nullus 
Abbas 7g c. of the Counceil at J/et-mmſter related beforein the martcr of Pariſhes is much to this 
purpoſe, There we cite it out of 2 MS,Be&/cth, B:d. which is a continuation of M.riunns Scotus. Wee 
hnde italſo in the Continuation to Florent. }J/1gorn, by occaſion whereof, looking betterinto our Mae 
nulctipt Marian , wee hinde, that it agreeth, for the molt part with this Florezce of 14/orcefer. Bur 
turther to argue this dilpenſative Power in the Dioce{2n,he that is willing to obſerve, may finde (e- 
verall paſſages both of lare and elder times, among the Records of Sarwm, a lighe whereof I had 
'by the great farourof my worthy Friend, M, Edward Thorneburgh, one of the Canons Reſident of 
that Church. 

We have ſcene how tarre the Dioceſan was concern'd in the Ereftion & Endowment of 2a Church 
or Monafterie, it remaineth, that wce now conſider him, in thatwhich appertauneth to the Filling. 
For a Monaſterie,certaine it isthat none could be admitted, but by che Bithops authoricie. This was 
dctermined in ſeverall Synods, we note onely the forenamed Counce!] held at N:ce ,becaufe there al- 
ſorthe reaſon of this is fer downe, let the Reader ſee the 14. Canon in the Latin Tranſlation, fer 
forth by Twrrian ; for thoſe that are notſoſarisfied, we ſhall ſhortly provide the Arabick Text, if we 
de uct otherwiſe prevented by thoſe that are better able,or forced to torbeare for want of Characters, 
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AstheBiſhop was ſhould not ſet out a competent portion for the Miniſter, of the 
to be look'r after, fruits of the Benefice,them(ſelves ſhould aſſigne our a ſufficienc 
by thoſe that F . 
would come into a Religious Houſe,(o alfo by thoſe that woull goe out, So it ſcemeth by the Law 
of Afred: Gif hza Nunnan op myaſope ut alzoe butan cyninger leape oþþe 
Birceopex ; zerylle hund TpenTly ſell : If any l-ade a Nanne out of a Monailterie\\yith- 
out the Kings leave or the Bifh5ps, hee (hill pay 1 20. Shill:ngs. 

In the filling of Avpropriativns,which were maae over to rhe Religious Houles, the Lavy Cuth that 
the Biſhop had this power : Thar he could binde the Propriecarics to let out for the Vicar Incumbent, 
lunch a Convenable Portion of the Tncomes, as the Bithop in his judgement (ſhould be pleaſed to 
allot, Sce Alexard. ;.to the * Biſh-p of jp/»rceſter. De Prat, 77 dig. C. De Monach. 

And there be, thit are well enough perlwaded that the B, even now allo 0ught1n this Right tobe 
acknowledged, and the ground is, for thar it may be likely to ſtand withour 11juric ro the Statute of 
Diffolution For itſeemerh by the 27.of H, 8. c.28. that theſe Lancs arero be hol\:n in as large and 
ample manner, as the Proprietaries did then hold them, or ought to have done. And an oth:r Clauſe 
of the ſame Statute, Savetih to everp Perlon and Pcrſons, and bodies politique, &c. other 
than Ibbots, &c. all ſuch right, title intereſt, &c. as thep oz anp of them hath,ougit,oz might 
have had, &c. Bur the conlideratron of tliis, I reſtore ro lum trom whom I had ir, The lace learned 
Civilian inthe Poore Yicars Pl-a where the Reader who delireth mote of it, may be further Latisfied, 

Now it is to bee obſerved, how farre forth the Patron vy as to depend upon the Biſnop, tor the fil. 
ling of any other Church or Ocatorie. Moſt properto this purpole is the Enperoars Noveil, which 
was decreedlitlelefit then eleven hundred yeares paſt ,abourthe litter end ot the 5 Centuric: Et Ti 
eukTnewy 31Rop 1aTagiaudices t) BLANSEL) &Y oumee LANZUKSS EgCaIMe H QWTOS 1 91 TY LANES 014k 
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6 5 TS&5 Tap wTDy EmMMEYETHS WS avHF is KOAUTENY Of FHok 249 Ws I E129 TOPHSWV Al , THY THOU Te. 
A Tomo Serhratro umTron©; us av vor mr 1aAniovas aged. atom 329147, Twy Netpipky, 
AtzTeFE, in. thatis, It 2ny man thall erect an Oratorte, and his dehire be to pretent a Clerke thereun- 
ro, by himſelfe or his heires : if they furniſh the Clerke with a Competencie, and nominate ( rothe 
Biſhop) ſuch asare worthy, they may be: ordain'd : Bur if thoſe who are intimated by them, be reje- 
ed by the Canons, as unworthy of the Miaiſtric, then let it be the care of the molt Reverent Dioccs 
ſan of the place, to preſent ſuch as in his diſcretion he ſhall conceive better of. That we may the more 
certainly know, what the Emperours minde 1s, it muſt be conſidered out of Panormitan, wit is the 
meaning andoriginall of the Patrons Right, which by the C anon is called /#us P.4tr9narm!, and by 
the Common Law Advouſon. The Abbot out of the Law faith, that this is Is honorificum, one- 
20ſum 7g watile alicur competens in Eccleſs.t, proeo quod Dioceſan conſenſus Eccleſiam fundavit ,conftru- 
xt, veldotavit, ipſe ,vel # 240 cauſam habuit . Abb.mm Rubric. He therefore that founded a Church, 
(that is, fondum dedit, gave apiece ofyFound) De [wr. Pat .C. Nobu. He allo that built a Church 
upon it 16.9.7.c. Monaſterium. Or lafily, ke that endowed the C hurch built, C. P:14 Mentes 1bid. was 
thenceforth qualified with this Right of Patronage. Bur all this while it is eſpecially ro be noted that 
all this was done Conſenſu Dieceſant, which ſeemet]1to have beene lo xequihte by that of Clement. 
C.Nobu De Lur. Patron, S1 quu Eccleſiam cum aſſenſu Digceſ.ms conſtruxit,ex eo lnsPatronat us Ace 
guirit, that if Ex eo ſhould bereferr'd toafſenſs, nothing makes a Patron but the Will of che Dioce- 
ſan. And it is to bze underſtood, that waen a man diſpendeth of his temporall eſtate towards the 
Founding,EreQing , or Enadowing of 3 Church, whatſoever (h1li be (o conterred,after confecrationis 
aftually delivered up, and made over to God himſclfe : thereforc it mult needs be, that from 
henceforth theſe things. cannot properly belong! either ts the Biſhop or the Patron : for the Em- 
perour ſaith, Quod Divms jurrs eft, 1d null «ft in bony. Inftit. de Rerum Diviſione. 5. —_— 

| tncree 
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thereout, according to the guantitie thereof: Which conſtitution, —_—_ 
becauſe it rooke not the effect that was hoped ghere weretwo Sta- 7 {2 Moir rp 


things muſt be refery'd, ro Men: And 40 that purpoſe, who of all men could be more fat then 
the Biſhop ? It ſeemeth therefore, char the right of Preſentation may be originally jn the Dioceſan, 
and wee ſhall inde it hath beene ſo, by a cerraine paſlage, recorded in the life of Biſhop Ylreck, 
where the Author Faith, That when any would build a Church in-his Territorie, the Biſhop freely 
conſcuned both to che Erection and Conſecration - Ss confeftim «Ile conſecrate Eccleſia legttimam 
dotem: 18 terrti op mancipus tn manum eyus celſitudunts dare nondifferret, cc. which is anſwerable to 
what was before ſaid concerning the dowrie of a Church. Ir followeth 1n the Author , Conſecrats- 
ene:ue peradta doteaue contradita comprotate iflic Prevhytero altarts Precurationem commendavit, of 
Ecclefia Advorationem firmiter legitime hareds panno impoſito commendavit : that the Confeaation 
Þcing ended, aud the Endowment delivezed up, the care of the Altar was commuted tothe Pcieſt al- 
lowed, and the Advouſon firmely canveighed ro thelawfull herreyby the purtiag on of a Robe. Auther 
vureVdilringC.7 p, 2 cd. Auguft, Vindel. lyg5.. = 
It is now tie to conſider how farre forth the Billop departed with this Righeto the Lay Patron, | 
and for what cauſes, Wee hive (aid, that the Bithops Right was not tothe rhungs themſelves, whick 
being once apprepriated to God, could be only his, but tothe diſpenſution of them, according to 
which it was neceflarie, that the Biſhop ſhould diſpcſe of the preſentation. and fill the places with 
ſuch Inbunibercs , as might enjoy them in Gods Right, and execure their funQion aalwerably 
to the Founders good purpoſe, This AR of the Biſhops being (as by thern it was accounted)more 4 
matter of Care than Power, was uſually underſtood by the moderate exprefsionsof Nommare, Pre. 
{entare, or Commendare, fhillſaving, che Right ro God, and to themſelves only ſuch a con{cientious 
diſpolition thereof, as might redound to lus greater gloric : This purver the Biſhops transferred 
to the Liy Patron, yer ſo as it ſhould be neceffaric for the Patron to have recourſe ro the Bi 
that hee might qualifie his Clerke for the ReRorie by ordination, and that it ſhould be lawh 
the Bithop to deveſt the Patronef this Right accordiag as. hee ſhould be moved by ſuch cauſes as 
vere found tobe of a conGderable importance : (o 5 ſeemeth by the Lavy where the Patrons Ki 
is (aid ro be ſuch a poyer #n 914 £03 Eccl-fra bhnewſque ſuftrawit, Ne jur, Patron. C, Quomam, | be 
reaſon that moved the Dioceſan to let the Parroa thire wth him in this prerogative, wis tot the 
Patrons encouragement, for ſoit mult be canceived of this right, that it was an honorable privi- 


ledge; & therfore the Abbot in his definition did well to call i jaws honor eficuwm.This rcaſan,in refipet = 


of the Patron, tooke place, becauſe of the great aced which then was of thoſe, which vere able, and 
would be willing to ereft or endow a Church, for as mach as all places art theur begjaniags were ever 
unfurniſhe,tor we (hall inde in ſome thatthey had no Cluxches at all, bur inſtead of a Chuuch chey 
yvere content to ſay prayers under a Ciolle in the open field: & this is reparted of gue owa Anceſtors 
inthe Peregrination of }/:l1bald. Src mos ef Saxontce gent « aud in monuwll nobelim bonorwnyg; he- 
m1 preduu,ncn Eccleſjamn,ſed ſanta Cracs (iqnum Domino dicatum cum magne hanere almum in al- 
ts erecturm ad commodam diurne or 411014 ſedulitatem ſolent havere: Hodapertc, Hreroſolym. 1p ilebald. 
Ex!4t adCarifpum, Tom. 4. Antiq. LefA.part,z, pag. 486 Edit. Ingolff, 1603, In other places there 
migh: perhaps be Chuwghes, but fomerrmeschey were ao beuer than thoſe whuch are ſpoken af by 4ffer 
B,of \kireburxe in the life of K. 4lwred, Churches,of ſo poore and meane a {iruRure,that when the 
Candles were let before the Reliques they were oftentimes bluwne out by the wind which got in,nac 
only zer oftea Eccleſiarum, but allo per frequentes parietum rimwulgs,as the Author there hath (aid ,in- 
ſomuch that the wgeaious Prince was put to the practiſe of his dexteritie, and by occakon cf this 
Laniernam ex ligns. (+ bo vinucorntbus pulchertme conſtruere mperavit ; by an aptcompoſue of chan 
hornes in wood, hee taught us the myſterie of making & Lanthcrne- 
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193 'A view of the Civile 
hoſe exigeneies tutes made, the one by Richard the ſecond, the other by his ſuc. 
were the cauſes 
Ch ne Bike ceſior Henry the fourth, both for the convenable indowment of 
Bilkops to give allencouragement to the Patron, and adinit him into the honorable imploymner of 
Filling the Churches,burt ſo as upon occaſion given,he might reſume this right ro himſclfe, which up. 
on the the abuſe thereof hath accordingly followed. 
Thatthe Laitie could never yer abide the Clergiezis noted in the Law for an old ſaying. De smmy. 
mEccl.C.Clericis hb 6.and Baſil the Emperour in the 8. Synod could ſay ofthe Lay people of his 


* time: 2dleo multos malitia minſaniam arcendtt, Lc. wt quod pedes font mine cogetantes leg mm ponere 


Þelint oculis: that malignitie had ſo ſet on firethe madnefle of ſomegthat forgetting themlelves tobe 
the feete,they would needs teach their cics to ſec. Burwe are mote happy, and _—_ not make this ow 
owne complaint, being no otherwiſe troubled, than with a very learned and moſt religious Laitie, 
But howthe Lay Patrons heretofore behaved themſelves in the matter in hand we thall ſee. Thouzh 
I mention only the Lay yet I excuſe nor the Clergic Patrons orherwiſe than thus,that they were bur 
few, and not ſo likely to wrong the Church in regard of their proper intereſt, ) 

The Patrons abuſed their libertie many waies:it we conſult with the ſeverall Councels which haye 
provided againſrhis we ſhill find them ſometimes preſenting illiterate and unworthy men, Prieſts of 
the lovwelt of the peopie:men that can thinke ſo meanly of the Minifterie, as ro make ſuit ro come into 
the Prieſts office for a piece of bread, 1,S4-2.2. This is noted in the Councell at Colen. An, 15 36. where 
they areſaid topreſent their oyvne ſonnes and kindred crrr.a wllum delett wn aut diſcremen ſrient ia me. 
rum ac atatire. There allo itis complained that there were lome,qus admotu nomen tents relmquunt: 
that promoted the Incumbent only to a bate name,reſerving the revenue to themſelves, aſs quodam 
ſacriulepo as they are there cenſured by the Councell: and ſome were fo exorbit2nt in this kindethit 
they would preſent therr yong boyes and children,as if by the (ame I1w of Nature, they could bepet 
Prieſts and men .Corcl. Þ alent. Conſt. 14 

This islitle better then that of M#ha,the man of mount Ephrarmy7s ipſe ſibrfectt ſacrificuli:though 
this might be well endured that the Sonne ſhould make the Prieft , whenthe Mother & rhe Founder 
had made the Gods, But this was done too, when there wasno King rm Iſrael azndevery man dd 
that which was rrght tm hu owne eyer. Gm 17 MWwuyn? MID 1TT otherwiſe lo abomi 
nable an a& could never have pals*d'asthe ſon of Gerſom hathoblerved upon the place. 

The Councell of Sl: 264rgh,under Marrm the 5, telleth us of certaine Patrons thar uled to com- 

ound with the Incumbent for a Moyerie of the profits, 1nd this in the German Councell under Con- 
rade is ſtyled vulnus cancr oſnm et ſimontacum. And ſee to this purpoſe the Councel of J/ormesin $86, 
& Vt Prevbyters Others not contented with a part of the obventions made the bargain to have halker 
for in the ſecond Bracaran Councell.C.6 we tinde fone that built their Churches, 61 pro de voriowe 
fider, ſed proguaſtme cuprditate: not for devorion,bnt filthy lucre; that they mighs ſhue alike with the 
Incumbent in the offerings of the Church, 

Sometimes itfell out,that the fame Church had ſevecall Patrons, and theſe in the vacancie,for the 
moſt partzdiſagreed about the Preſentee,and this wis a orcat inconvenience, for inthc nterim during 
their diſcord the Biſhop was to take away the Reliques and ſcale up the Church. Some Parrons 
for their Preſentations expeRed to be pratified with yitts and largefles and the like : and againſt this 
it was provided in the Nanneren Gouncell. C. 16, Aud the Councell at Arle: under Charles the great 
Ex reſly forbiddcrh the Lay Patron, 11Wnera extgerea Prabyt. propter commendstionem Eccle ſpa. Sec 
alſo the Caprtal. Addrnga.C 63.0 30 of the Councell of Menrz, And it was the complaint of the Pa- 
lextme Councell,that the Patrons Sons and nephewcs were wont to cxatt great dinners of the Re- 
ors, as if they would feed upon the Incumbent, and cate out their preſentation, And of theſe things 
(ſay the Fathers of that Synod) Relarrowe certs didicimus:we ate credibly informed,Conſc.,P41,4.13 3% 


Conftit,14 We find alſo that the Patron,ſomiimcs tor his own profit in the vacancy,vvould reſerve 
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the Vicar, there to doe divine ſervice, and informe the people, ring his pleaſure. 
Therefore it was 


and to Keepe hoſpiralitie among them. | BS 4 EP rinne ry as 
Albeic moſt of theſe Appropriations were principally in © ,,,, x 9a 
Monkesand Fryers, and ſuch other Religious perſons, yet were Pangns ſhould 


not Bilhops Sees, and Cathedrall Churches alto ether free from prgſene after a cer- 
them, as I have before ſhewed in the Cathedrall Rich of Salsſ. An - ume {er 


. 4 23 31 * doyvne: where ve 
barie, to whom Henry the firſt appropriated neere. twentle ..... nenro thts 


' Ehurches in one day: and the See of FWinchefter, which hath had theCanons allow- 


two benefices aunciently annexed to the Bilhops cable, the Parſo., cd the Clergy Pa- 
nage of Eaſtmeane,and the Parſonage of, Hawbleden, Nemher do I 91 6. Moneths 


{ > HS2'0 FYISIU, ÞT77 - libertic,& the Lay 
doubr, but the like was done in other Biſhops Sees,and other Ca- Dane bura dl 


thedrall Churches, it I had 2s good inſtruction to report of then,” thuughthis would 


a 1 have had information to ſpeake of theſe. not be received by 


And ſo farreas concering the firſt effket of Privitedges,where- ,n C_— 
J NNOri , 4757 e-. w , yet what 
by ſundry far Benefices have beene 1n jurioufly drawne from their; needed che I. 


owne Churches, and unnaturally appropriated to Monkeries and $om aw 
Fricries, & other ſecular,& religious places; which as1 have ſaid,” Docour that hee 


hath bin partly the a& of Lay men,& partly of Ecclefiaſticall men. _ no oo 
| | a Cicrke 
ſhould haue moze reſpect than a Lap=man,but rather the contrarte.C 2 x, whercas it is one of the 
createſt puniſhments that a Church man can have.to be degraded from his Miniſterie, & turned imo 
2 lay-man.Butro go on,Some there were among the Patrons that had (olitle conſcience,as to preſent 
their Clerke for his mony * this 15 ſharpely reprehended in the Councell at Towrs.c.15.47.81 3. where 
allo it is aid to be verewm late diffs ſum - A cOrTuprion ſpread farre and wide. Some others there were 
ſo wretchlcfie as to rob the Church, ftcr the Reors deceale, of her dowrie: rebaws mabilibrs, 73 19 
ter dum 1mmobilibus:as it 13 noted of t hem in the Councell at $ riraburgh, where it is called deteflabs- 
lu corruptele.C. Nonnulls 75 And C. Ad extirpand. Itfeemeth allo by the Councell at Meawnls,:hat the 
Piieſts were ſometimes employed byrtheir Patrons, ſecular; negorratione, 73 villicatione twrprin ſecu- 
lar negotiations ,and the meaner ole of husbandrie, T he Pricſts indecd are called Paſtours by the 
grear Shepheard of Itract,bur this muſt not be miftaken, for when it 1s ſaid that the Miniſter muſt at- 
tend his flocke,the meaning is not that he ſhould Keepe ſheepe. T heſe ar:d many mere were the Pa- 
trons enormunes into which hee that liſterh further ro enquire thall be ſooner weary of hnding than 
of ſceking them, We have reſerved for the laſt place chat which of all other is moſt horrible, ' Twas 
enough to debaſe the Incumbentzand defpoyleithe Church but horrerdum eff drceregfanth the 3. Lare- 
ra, Councell C.45- auod in nec Prelauterum prerumpere non for m1dant : tis a horrour to ICPOILIC, 
that nothing would content the Patrons but the hife and blood of the Prelates, &c:; 
Upon the riling of theſe inſuftcrable exorbitances,the Bithops called for their right againe,but the re- 
drelle was not made a}l at once,nor fo loone 1n one place as another,to which varietie diligent heed 
muſt be given in reading the Councells to this purpole, The molt nocable ictormation was auempred 
1n the 3.Lareran Councell,where the authoritie. and conſent ot the Bithop is [ſtrongly reinforced. Nos 
enm,cum Luci non poſſun? niſi pus quod habent mn altos tramferre hujuſmods conceſuonesviribus carere 
Aecerr 0, 8,09 penitus 1771148 effe cc.S0 Luci 1n the Canon of the Printed Coppic: but in AS. Bb/, 
Bod they are the words of Alexand.the 3,t0 the Abbors,Privrs, Sc. andthe whole Clergie of Tore 
Diocelle. T his decree was accepted and ranficd here at home as com by the Synod holden in the 
year 1200, where every rhan is expreſly for bidden ex tewore Conttly Lateraneuſi, Decimas vel alia Ece 
cleſiaſtica beneficra fine E prſcrpalt authornate de manu Laics accipere: according to the tenor of the L4- 
fer.3n Councel,to receive any Tythes or Ecclefiaſticall livings from a Lay-mans hand,otherwiſe than 
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200 » A view of the (vile © 
| Es w SECT. 5: 
Exemprions fro T ythes brought in by Pope Paſchal, favour towards all ſorts 
of religions men, and how they have beene reftrained byPope Adrian, 


we ; 4 


which is a priviledge of the Pope alone : for Monkes anciently paid 


Tytheg of their land,before theſe priviledges, as other Lay-men did. Rue. 


Paſcal the ſecond,caſting a more favourable aſpeft towards Monkeg, 
and other Religious men,than any of his Predeceſſours before time had 
done, didorder together withthe Councell of HMents, That neither 
Monkes, nor MherRdligions perſons, or any other that lived in com. 
mon,ſhould pay Tythes of their own labours: Which immunitic in pro. 
cefſe of time, Pope efarian recalled,ſo farre as it concerned the reſt of 
the Religious perſons,and limiced itonely tothe ({yſtertiavs, Hoſpral, 
ters, Templers, and choſe which were of the order of S. Fohns in Fern. 


% 


 falem, leaving onely to the reſt freedome from paying Tythes of lands 


C. nuper 
Abbates, 
de Aectnitty 
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newly broken up,and laboured with their owne hands,and of their gar- 
den, and of their cattell. In which ſtate che matter ſtood untill 7unocent 
the thirds dayes, who although hee were in no other point of better 
mould than the reſt of the Popes were; yet was he in this more pitcifull 
towards poore Incumbents of Pariſh Churches, than any of his predes 
ceſſours bad bin;who ſceing hereby the inconventences of beggery and 
ignorance that grew upon ſundry of the Parochian Prieſts, by ineanegof 
theſe Priviledges, ordered inthe ſecond Lateren Councell, holden inthe 
yeare of grace 1 120. that for ſuch lands as any of the ſaid foure Privis 
ledged orders, ſhould acquire, and get after the ſaid generall Councelh 
they ſhould pay Tythes, or compound for them as other men did, yea 
though they laboured them withtheir owne hands, or manured them at 
their owne charges. Which conſideration alſo moved Hewry 4.King of 
this Realme,to provide by Statute,firſt, that ſuch of the order of Cyſter- 
t5ans,as had purchaſed Buls to be diſcharged of Tythes ſhould be rgdu- 
ccd into thar ſtate,as they were before: Then, that no perfon Religious 
or Secular, by colour ofany Bulls,containing any priviledges, to be dif- 
charged of Diſmes pertaining to any Pariſh Church, norput incxecuti» 


on, ſhould put the ſame in execution or ſhould purchaſethe like in time 


ro come. Wherby it is very probable.that few of thoſe lands which are 
now challenged to be free of Tythes by tlie Statute of the 31.of Hey. 8. 
are free of Tythes in deed: for that they are no otherwiſe freed by chat 
Statute,than that they were firſt freed in the Religigns mens hands ; ſo 
that if they were never freed in their hands, they remaine ſtill charged 


with Tythes. But betwceacthis interrupuocn of not. paying of Tythes, 


Ow followeth:the ſecong effe& hereot:and that is, the exemption 
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jo riſen out of quarrels, cauſed by,privileOgropand other 
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wrought by [znocent, inthe ſecond Leteran Gounccll, and- 
the diſſolution of Monaſtcries,efteed by Henvy the vitj are 
three hundred and thirty yeares, and betweene the farefaid 


| Statute, made in the ſeventh yeare of Hemry the fourth, and 


the ſubvcriion of, the Monaſterics, brought to paſſe by Hey 
ry the cigth, as hath beehe before remembred, are one hun- 
dred and thirty yeares. In which long diftance of time the 
one from the other, jt is not tobee doubted, -but mayy,of 
thoſe Religious Houſes were built and indowed, which by 
no. pofsible meancs. could bee parrakers. of thoſe privileds 
ges which were aboliſhed before the time of their ereRtion: 
ncither was there any reviving or renewing of theſe pri- 
viledges by any Pope of Roawegor Prince inthis Realme; af- 
ter they were thus firſt xepealed by the: Pope ard Prince a- 
foreſaid, for ought that I have read; or. heard to. the cone 
traric. 

Sothatif this matter were well underſtood, and the ages 
and orders of thoſe Religious perſons, from whom the 
clayme' is made, were'rightly conceive}; Tt'woylkdſpive 
great light untothe Judges,to diſcerne what Finds wetCex- 
empred from the payment of Tythes, and what noty for 
now many are pretended to bee' exempted from Tythes, 
which never were of any of thoſe foure Orderdiiehey 
were,.yet were they.not before the timeafthe- interrupti- 
ONn, but lince. ; ; Ac 4 \ '4 Fy F*. 
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That real cormpofutions for Tyrhvs jive the dovile hoon TY 
call Lawyers,and are to be tried by the Eccle eticalf Court. 

| | 1:13 VERT iP. 0117 T1 339! 
A Nido farre as concerning the ſecond efft& of theſe: Pr 
.viledges. Now it followeth that I ſpeake a wordor:qwo 
of Compoſitions, which are agreements between perſons 
litigant, whereby either partic may know theix owne gight, 
and not ſtrive againe about doubrfull matters., As good 
awes have growne out of ill, manners, ſq Compoſitions 
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like exemption for matter of Tythe : whereof, althouph 
there bee no ſpeciall Treatife inthe Law, as there is of the 
reſt, yer they are ſo often mentioned by the Decretals them- 
ſelves, as that it i not to bee doubted, but that they are part 
of the Ecclefiaſticall Taw, as well as the reſt are, and that 
they are the deviſe of the Eccleſiaſtical Lawyers, and not 
the conceit of the Common Lawyers,the forme and ſite of 
them doth'well ſhew, which ſavoureth wholly the manner 
and phraſe of writing of the Eeclcfiaſticall men,and hath no 
touch of the Common Law at all. And' if the deviſe bee the 
Ecclefiaſticall mens,' as all Biſhops Regiſters every where 
dot ſhew, which are full of theſe compoſitions, why ſhould 
not alſo the triall be rheirs, rhat every cauſe might have his 
ending, whete it hath his beginning * Form even off lege 
Snterpretavs, quorum eſt condere. 


ET ECT. 
T hat ſhe arefine of School-men, in their diftinTions wpon 


. Tathes, have belped forward Appropreatons and Excmpti 
ons from T ythes. The Opinion examined, as.concerning rhe 


ricie of Tythes, whether it be CMorall, Ceremonial, or 
4 84h. MC 11 t, | | 


Ned theſe arethoſe preevances of the Charch, which 1 
ſaid the Schol-mens curiofitie in their difſtin&ions, 
either invented,or gave ſtrength unto them after they were 
invented; but invent them all;{ thinke, they did not,for that 
theſe Ats of Appropriations ofbenetices were fomewim 
199 ens an the School-men themſelyesare.: bur the 
reſt of the Priviledges,they either came into the world with 
chem;or enſuedbnon aftertheth;ſo tha I may well ſay,thty 
amuch'ftrengrhencd rhis rev th gooey every man 
by 


OS Þ 


underſtood by their DoQrine the ie'of Tyrhes;or che 
.t6ath paretherev?/ why not precifely by'Gods Law ( fince 
'rhe light of the Goſpel ſprang ont as the day Tight unto the 

Choiſttatis, who before fac 1n darkenefſe, and'in the thi- 
gow of death }-burithat it was by the mſtftutron' « _ 
kat D Church 
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Church only ; then began they freely co ſpoyle the Church 
of her de Tythes, ind to give away that: to one Chareh, 
that was dueto an other. And the reaſoir that perſwadeth 
the Schwol-men to this, was, that after muchadoe, dividing 
the whole Law of Meſer into three parts, the Morall,- the 
Fudiciall, and the Ceremoniall;z* they did corielade, that 
there were three parts likewife w/the Tythe, the ohEMo- 
rall, which was a neceſſarie maintenance for the Miniſter, 
and therefore was naturall and perpetnall : the other ]u- 
diciall , which was the number of ten, fit, as they tavghtr; 
tor that people onely, and therefore was poſitive andtre- 
motive ; the laſt Ceremoniall, and that wasthe myſterie 
contained in this Quotitie, or number of Ten,which bet 
but a ſhadow-onely, was aboliſhed with the Law it ſelfe : 
whereby they did inferre the preciſe number of Ten being 
caken away, by reaſon ofthe Ceremonie it ſeIfe, a compe- 
rencie now onely doth remaine for the Miniſter oft of the 
Tythes : which opinion hath beene well confuted of late, 
by a very learned man, as his Treatiſe thereof doth well 
ſhew ; bur 1 feare with lefſe ſuccefſe, than the truth of the 
cauſe doth deſerve, forthis is a pointthat roucheth' many 
mens privare benefite, and therefore ſhalt have nomorefa- 


vour than'it needs muſt. 


Butthe deviſe whereon the Sehool-men didbaild this: -_ mn quod. 
Ceremonie is this, that as all Digits under ten are unper- FU 


feR, and doe tend'totenas to their perfcAnefſesfo all men; 
fave Chriſt alone, are _— and have need of Chriſts 
righteouſnefſe to make them perfet 2: Which eAbraham 
well knowing, paid Tythes ro Melchiſedech, who was the 
figare of Chriſt, as therein acknowledging,that himſelfe' 
and all mankinde, who were'repreſcnted by the other nine 
Digits were unperfect by reaſon of Originall Sin dwellin 
in them, and therefore had need to bee perfeed by Chri 

who was figured by the tetith namber. 

All whichthat we' may grant tobe trne berweene Chriſt 
and all mankinde,as it is troe indeed,afnd that teti is the per- 
tcRion of the other numbers _ ten, for that all the _ 
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of the Digits, when they come to ten, returae back againe to 
ten, and are multiplied by the coupling of chemſclves with 
ren : yet, where is this proportion betweene Chriſt and ren 
in the Scripture, that ſhould make this Ceremonie ? which 
If it cannot be, foung any where, nor any conſene of the pri. 
mitive Church ſhewed for it, as I thinke it cannot be, then 
may it, withas good authoritic be rejzecedasit isreccived. 
For albeit Thomas eAquinas himiclfe was tearmed a Sera. 
phicall DoRor, that is, ſuch a one as had a ſenſe in the un- 
derſtanding;of the holy Scripture above all others of his 
age,and thar. he did much profit the {tudic of Divinity, with 
his wittic diſtinRions : yet 1s not his authoritic ſuch, that jt 
muſt prevaile un caſes of Divinitic, without the authoritie 
df the Scriptyre, and the conſent of the ancient Fathers of 
the, primitive Church, interpreting this peece of Scripture 
n that ſepſeas he doth, which would make a {weer harmo- 
ny if it mightbe had. 

And therefore as to my poore ſenſe, better ſaid 2 learned 
man of our time to this point, writing upon the Sabbath day 
in the ſecond of Gezeſs, which may'be alſo proportionably 


- underſtad of the,tenth, for that they, were-both before the 


Law in their very number, and were but repeated by MHo- 
ſes under the Law,becauſe they had beene approved by God 
before the Law inthe ſelfe ſame numbers: and that which 


hee ſaith of the Sabbath is this, that albeit it hath a Ceremo- 


niall deſignation of the day, that js, that it doth figure unto 
us our perpetuall reſt, which we ſhall have in heaven, after 


that there is a new heaven and a new earth, yet there is 


therein. two parts,theone naturall, the other politive,as that 
God Coal Hove a ſeventh day of worſhip, this is Natu- 
rall, and therefore doth remaine, becauſe ir is perpetuall : 
but that this ſeventh day of the Lords worſhip ſhould bee 


the ſeventh after.the Creation of the world, this was poli-. 
tive, and therefore was changedby the Apoſtles and blefſed 


men of the primitive Church, into the ſeventh day after the 
ReſurreRion of our Saviour, jeſus, Chriſt : which, asir is 


verified by him itathe Sabbath, ſo may it be in like fort vou- 


> tie! ched 
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ched by like reafon in thetenth, where alſo by like ſem- 
blance there are two parts, the one naturall,the other poſi- 
tive. The naturall 1s this : that God our of all the fruits of 
the earth, the increaſe of cattell raat are worthy of him,and 
fir for mans uſe, ſhould have a renth, bothin the acknow-- 
ledgement of his univerſall government over us, and alſo 
for the proviſion of his miniſters,and therefore this remai- 
neth:&1n that ſence immediately after the diſolution of the 


Jews policie,the good Chriſtians of the Primitive Church, 


as {cone asthey could get any outwardforme ofa Church, & 
peace from perſecution received it in the very quotitie,asa' 
thing no lefle belonging to their Miniſters, than it did ap- 
pertaine to the Prieſts, & Levices ofthe Law : But that the 
Lord annexed theſe Tyrhes by Moſes tothe Prieſt & Levites 
for their mainzenance,during the time of the difpenfing of 
the myſteries under the Law,rhis is poſitive, and therefore 
changed by the god Chriſtians inthe Primitive Church,frs 
the J-wes Eccleſiaſtiquesto the Chriſtian Ecclefiaſtiques. 
Neither can it be thought that this number came fro the 


Judiciall part of the Law,as a fir proportionto maintain one 


Tribe, out of the revenues of the other eleven Tribes : for 
that this number, or quotitic was revealed to be Gods 
long beforethe Law,and before there were any ſuch diviſie 
on of Tribes among the people of liracll; which then were 
not, but were partcd afterwardby Afoſes into familics ac- 
cording tothe number of the twelve ſonnes of Facob. And 
therefore it isnot to be preſumed, that theLaw which came. 
long after, imprinted a forme upon that, which was ſo long 
in beeing before there was any Law or Ceremony. Bur as 
the Apoſtles , or prime Chriſtians , vvhen as they did 
firſt change the day of the Sabbath by divine infpiraticn, 
or otherwiſe, from the day of the Creation, to the day 
of the Relurretion, durit not ſubftiture any other da 
into the place of the firſt day, thanaſcaventh; for that the 
Lord had r<vcaled bis pleaſure in many places of the Scrip= 
ture as concerning that number, for' hts day of vvyor- 
ſbip, ſo that no other, day o_ be appointed for his day 
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of worſhip than a ſeaventh:$o neither durſt the gavd Chri. 
Rians of the Primitive Church ( moved no doubt with 
no other inſtin& then the other were,when they tranſlated 
this provifionof Tythes for their miniſtery from the Jewiſh 
Church untothcir owne Church)change the number of ten 
into another number beſides, more or lefſc: For that God 
had nolefſe manifeſted his will in ſundry parts ofthe Scrip. 
rure, as concerning this number, to: be a. number for the 
maintenance of his miniſtric, than he haddeclared his plea- 
ſure as concerning that. other number to be.a day for his 
honour, challenging it every where in the Scripture, tn the 
very quotitie for his owne right, and countingit robberie 
if it were atany time with-holden from him. And therfore 
it may be well thought, the School-men herein did great 
wrong to the Church, who by their quaint diſtinions 
broughtrhis certaintie into an uncertaintie, which. is no 
where to be found in the Scripture. Which I am more bold 
to fpeake, for that I ſee ſome have trod this path before:me, 
and ſhewed by good demonſtration, that the turning of this 
quotitic into a competencic isa thing nothing warrantable 
_ bythe word of God, but that the —_ oughr {till to 

ſtand as a perpetuall right due to God and his Church. Bur 
hcreof hitherto. | 


i... 
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SE CT. I. 


That a Biſhop being Lord of a manor, and prime Founder of 4 
Benefice,conld not #n the firſt erettson thereof by bu own ca» 
pacitie, retaine any Tythbes in his hand, and paſſe the ſame 
after in Lay fee to his Tenant, and [0 give cauſe to his Te- 
nants of preſcriptions againſt the Parſon. 


Nd fo having paſſed over this whole proviſo of 
AS Law,Scatute, Priviledge; Preſcription, and Com- 
Azz poſition, I might well'lcave' the tarning of this 
one any more, but that yet there remaineth' one Prohibi- 

tion 
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tion of preſcription to be handled, which in my fancie is 
worſe | wa allthereſt, for that ir draweth away from the 
Parochian Church her maintenance, & rransferreth it upon 
Lay: and that which is worſe, it makes Biſhops ro be in- 
ftraments hereof , who are tobe patrons and defenders of 
Churches, and not pillers or powlers of the fame. Andyct 
the authors thereof do imbrace it, and kiffe it as a golden 
birth, -or as if that Fwno her (elfe had beene preſentat the 
Nativitic thereof. And the deviſe ts this. 

A Biſhop being owner of a Manor yet not divided inte 
Teniancies, nor having any Parſonage erected upon it, or- 
daineth the one, and divideth our the other 2: here the Bi- 
ſhop being ſeifed in the whole Manor before the faid divi- 
fion, becauſe hee is a Clergie man, is ſippoſedto- be in poſ- 
ſeſſion as well of the Tythes, as of the Manor it (elfe, and 
therefore after creeting a Parfonape, and dividing out his 
Tenancies, may retaine and keepe to himſelfe , and his ſaid 


Tenants, fo much of the faid Mayor diſcharged of Tythes 


as him liſteth, and afſigne over the reſt. for the mmaintemnce 
of the Miniſter, and his Tenants after may'challenge 
exemption from Tythe, asthe Biſhop did, for. that they 


were exempted by his capacitic while they were in his, 


©Wne hand. : | Tr 
Neither of which is ſo by T.aw;for infomuch as a Biſhop. 
1520 owner ofa Manor, and is prime founder of a Bene- 


fice,hee hath no more right ro the Tyche thereof than a- 
meere Lay Patron hath, who for his zeale ro the Church, 


& to incourege &thers to be like affected t6'GodeRelipinn: 
as himſelfe is, may have ſonic ſmell penſion. aſſigned Hiin 


and his for ever by the Biſhop out of rhe ſame benefice, in: 


acknowledgement of the — founding, or endowing 
thereof: but for my porttonof Tythe: 

could never retaine any, nor! canto this'tday, neither pet 
can the Biſhop himſelfe, unleſſe perhaps hee will be like to 
e-Tnanias and Saphira, which held pars of. the price of their 
reund frum the Lord,and were worthily, puniſhed for the 


me. And as they cannot detaine it themſclves,being _ 
tuall, 


thes to: him or his, hee 
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ruall men, ſo much lefſe can they paſle it over to any Lay 
man, for that Lay people neither by Gods Law, ncither by 


Canons and Decrees of the Church, were ever capable of 


them: yea, it was ſo farre off, that ever any Biſhops durft 
infcoffe any Lay man in Tyche;that whoſoever did it, was to 
be depoſed & excommunicated untill ſuch time as he reſto- 
red the ſame to the Church againe. And to fay the truth, 
Tythes were never at any time in Biſhopsas.in Fee, but in 
very few caſes, as where the Biſhop had a Pariſh himſelfe, 
diſtin from other Pariſhes, for ſundry Biſhops in ſundry 
places had ſo,and then the Tythes of the Pariſh did belong 
unto them, in ſuch ſort,as they do now belong unto the In- 
cumbents thereof: Or, if the Tythe were not within a« 
ny Pariſh, . for then in like ſort it did belong unto the B1- 
ſhop of the Dioceſſe, in whoſe Territory it was;albcit,now 
within this Realme it belongs unto the King: or where the 
Pariſhes were undiſtinguiſhed, for then were they the Bi- 
ſhops,nor to convert to-hisowne uſe, but to divide among 
the Miniſters and Clerkes, which labourcd in the Dioceſlec, 
under him, in Preaching, Teaching, Miniſtring of the $a- 


_ crafnents,andexecuting of other Eccleſiaſticall tuncions, 


every one [according to his deſert : Or that it were the 
fourth part of the Tythe, for then did itbelong to the Bi- 
ſhop in Law,towatds his owne reliefe,aad the cepairing of 
the Pariſh Church where they grew,and not to conferre or 
beſtow theſame, as him —__ beſt; which notwithſtan- 
ding nowalſo is growne out of uſe, and nothing left unto 
the Biſhop from the Ehurches of his Diaceſſe, Pefide his 
Procurations, and Synodals, to be paid by the Incumbents 
in the time of his Viſitation. Beſide which caſes, it cannot 
be found, that ever any Biſhop had todoe with Tythes, 
much leſſe to alyen, diſpoſe, and transferre the ſame as him 
liſted, and to whom him liſted. 
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SEC F.2 


That Biſhops endowment in the beginning ſtood not tn T ythes, 
but in finable Lanas. 


Or it is very certaine, Biſhops endowments themſelves, 

inthe beginning of the Primitive Church , ſtood nor 
in Tythes, but in good Temporall and finable Lands, which 
gracious Princes, and other good benefactors of former 
Ages beſtowed upon them, as it doth appeare out of the 
firſt booke of the Code;where tundric Lawes of { oxſtan- 
:*ne rhe great,and other gracious Empcrours, even to the 
time of Fuſtinian himſclte arc recorded, both for the con- 
ferring of Lands upon the Church, and thule_ſuch as 


ſhould neither be barren, neither charged with Statute, or 


other debts of the Exchequer, as allo for the conſerving 
and ſafe keeping of ſuch Lands as vvere in ſuch fort con- 
terred, and beſtowed upon them : and it 1s mauifeſt alſo 
out of our owne ſtories,both inthe Byzraxs time, during 
whoſe Raigne therearc reported to have beenc fifteenc 
Archbiſhops in the See of Loudon, well endowed with poſ- 
ſeſſions, and 1f they were Archbiſhops,then muſt it ne- 
ceſſarily alſo follow there were Biſhops, tor that theſe 
are re{pecive one to the other. Thelike is vvritten of the 
Saxons Raigne, under whom the See of Canterburee , 
the See of London, the See of Rochefter, and the See 
of Yorke ( for theſe foure vvere firſt (et up againe af- 
ter the Saxons fit received the faith at the Preaching 
of eAuguſtine , Meluw, and Fuſtus Paniinus ) arc 
namely reported to have beene inriched vvith large Do- 
minions, and poſſeſſions, given to every of them for 
their maintenance . And vvhat courſe hath beene held 
vvith Biſhoprickes erected fhnce the Conqueſt, the ru- 
tnated ſtate of them, and others doe ſhew , amongſt 
whole ancient livelihood 1s not to be found any indow- 
ment by Tythes , but ſuch as of late have come unto 
their hands, and that for the moſt part, by change of 
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their = finable Lands for impropriate parſonages, And 


therefore much to blame are ſome of our time,who (when 
as their predeceſſours in former ages never admitted of a- 
ny impropriate parſonage into their poſſeſſions, but onely 
in ſuch caſes as have beene before remembred ) for the 


name and place ofa Biſhop will be content to make G/as- 
cus change with Diomeat, that is, give their golden Ar- 


mour for the others brazen Armour: or doe like as Roboarm 
did, who in ſtead of golden ſhields, that his father Sa/omos 
did hang up in the Temple, put in their places ſhields of 
braſſe : for the change is no better, and fo well know they 
that procure the ſame, otherwiſe would they never fo in- 


MNantly deſire 1t. 


SHCT. 3. 


T hat the tur ning of Biſhops indowments into tenthes,or Tythes 
for smpropriate Parſonages 1 unſutable to the firſt inſtitu + 


tion,and very dangerous. 


Nd therefore an unſutable deviſe was that, and con. 
trary to the courſe of former Ages, which was procu- 
red inthe firſt yeare of the late blefled Queene, (not , as 1 
thinke, by her owne ſeeking, for ſhee ( good Lady ) did 
in this as ſhee was direRed, but upon ſome other polic ic) 
that it ſhould be lawfull for her to take away ſo much fine« 
able Land, from any of the Biſhops as her pleaſed, and to 
givethem backe againe inlieu thereof Tenthes,or Parſona- 
ges impropriate, which hath patcht them up againe bur 
with unſurable peeces to their conte ; whereby they are 
both brought into obloquie, as though they derained the 
duc provition of the Parochian Church trom it, and are {ct 
in a way ready to be overthrowne if cvery bird have his 
owne feather againe. 

And thereforc thofe good Emperors are moſt worthy 
of commendations, that when they had atly occaſion ro 
make change of Landcs with the Church, would {till allow 
them the [ike in value or better: for a ſmall gaine it is unto 2 
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Prince for a few thoulands of increaſe of temporarie bene- 
fices unto his Exchequer, to draw a perpctuall lofle upon a 
Church, or Biſhopricke : for ſo deere ought the Spirituall 
ſtate to be unto a Prince (upon whom God hath beſtowed 
ſo many Kingdomes, and other things of priceas hee hath 
done,and put ſuch an infinite number of people 1n ſubjecti- 
on under hisfeet) that hee would not in any caſe be hard 
with God, bur thinke every greateſt libertic towards God 
and the Church to be the belt. 

For certaine it is the Empire and Church do not much 
differ the one From the other : for as the Empire doth go- 
verne the outward man, and trameth him by outward po- 
licie to be a good and loyall ſubjet to the ſtate: So alſo the 
Church frameth the inward man by the word of God, and 
cauſeth him not onely to be a dutifull ſubje& unto his 
Prince, but alſo to be an acceptable ſervant unto his Maker: 
So that there muſt be had as well an awtull care of thoſe 
things that are conſecrated to God, as there is a heedfull 
regard had of thole things that belong unto the good of the 
Common ſtate: for the Church was not made of God for 
the Com mon- wealth , but the Common- wealth for the 
Church. And therefore moſt gracious hath beene the 
conſideration of our deare Soveraigne, vvho to ſtop all im- 
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portunate ſuits made to Biſhops, for the granting away of *** 


any of their revenues to himſclfe, or any other, and to 
meete with the tao too calie facilitie of many Biſhops, in 
yeelding unto ſuch ſuits; of his Chriſtian,and Princely pie- 
tic and care, hath made a Law, whereby to prote the 
Churches poſſeſſions trom alienation, or diminution, that 
they inay remaine, and continue, according to the true in- 
tent of their foundation, to their ſucceſſours for ever, to 
the uſes and purpoſes thereinlimited. 


Eez SECT. 
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SECT. 4. 


That is had beene a worthy worke in the firſt Reformers of 
Relig 1on, if they had retarned to every Pariſh they owne 
Parſonage;and the diſlike that Goa may /eeme tohave con- 
cerved of that. 


Ur here is occaſion offered by the example of our gra- 
F Ycious King, to wiſh that ſuch as were authors to the 


Kine,for the d ſolving of Monaltertes, and other houſcs of 


Religion, had beene likewiſe Councellers to him for the 
reſtoring of all appropriated Parſonages of Tythes,which 
were, as it were, 1n captivitie under thole houſes of Rii- 
ligion unto their proper pariſhes from vvhence they 
vvere taken. Which had beene a memorable vvorke, and 
ealieto have beene perſuaded, the King having fo maty 
great mountaines of temporaltics and Seas of goods, and 
chatcls come unto his hand: to that thee {piritualitics 
would have ſeemed matter of ſmall account uuto him in 
compariſon of thoſe other great riches & poflefiions,thae 
came unto him. W hichit it had beene done, how bleſſcd a 
ſtate and Church hadthis beene, whenevery congregation 
ſhould have hada ſufficient proviſion to maintaine a lear - 
ned Preacher among them:for fo was tt by the firſt inſtitu - 
tion,and fo continued, till violence, and ſuperſtition chan- 
ped ir. But I feare thoſe men which began this worthy 
worke , had not ſuch a lincere minde towards Almightic 
Gcdin this reformation, as they ought to have had, but 
that they ſought therein their owne advancement, more 
than they did the glory of God ; which 1 doubt mee, left 
God hath rememrbred, in ſome of their poſteritie, which 
being letc un great ſtate, have either {© vantſhr away , as 
thar their place 1s ſcarce robe found, or elſe doc {o contie 
nuc, as that their poſteritie ever {1nce hath beenc as ir 
vvere 11 4 minoritte, ſo that they are as though they 
vvere not, great 1 place, bur {mall in reputation - yea 
the three farreſt branches, or boughcs that ever were in 
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the world, iſſuing out of that rree, under whoſe ſhadow all 
theſe things were done, are quite gone,at:d live by no other 
ſteritie, bur by their owne worthy fame and gloricus 
ats,wvhich they did intnerr life time; whichalſonow being 
gone, doe follow them, and fo ſhall doc unto the worids 
end, tor they were all three memorable Worthies in their 
place. So dangerous a thing 1t 1s, to mixe our own atnbitt- 
on, or any other carvall conſideration with Gods glory. 
Bur, God be chanked, ſuch 1s the carctull conſideration of 
our moſt gratious Governour, that now ts, in this behalte, 
that 1t may be hoped, that God will remember him,and his 
poſteritie in gedneſſe, according to all that god that hee 
hath done for the Church, that hee and his polteritie atter 
him, may fit upon his Seat to long asthe Sunne and Mane 
endurcs : tor certainly, his godly and gratious comport- 
ment, hath beenc ſuch hitherto, as that hee may bee verily 
thought t© be a man according unto the heart of Ged, as 
David was. Butnow to the lofle that comes to the Church 

by theſe Impropriations. 7 
\W hil ft che Parochiin Churches ſtood in their effort 2tie 
tics, thatis, while they did enz-'y the naturail endow: ars 
duc unto ther place, that 1s all manner oft Tythes,and other 
Eccleliaſticall Juctics, growing and ariſing within the com. 
palle of cheir Partih,ne by rhe word of God,they preach: 4 
unto their Congregation, they prayed for them, they wing. 
ſtred unto them the Sacraments, they kept hotpitality a- 
1 o1g ther Pariſhioners, and rcleeved the pore, io farre as 
thoir portion would reach unto; which was a comely thing 
ro behold, acc. ptable to Gi d, comfortable to their Parih1- 
oners,& convenadle to their calling:butatter the tame were 
appropriated to Religious huules, theſe good Courtes were 
much diſguitcd ; for albert thote Religious men, to whom 
thic Parochian Churches were annexed. did inuch Pray for 
thole congregations, as they pretended. from whomchecy 
had the tat of theBenefices, vet they preachcd licle ro thyim, 
Kept linall hoſpitality among.them,or did any other [Piritu- 
WW! work belonging toany Paltorall charge;yctnotwirhitane 
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ding the whole inſtitution, for which benefices in the be= 
ginning were creed, was not altogether extinct in them, 
but there was ſome outward ſhape or forme of the firſt or- 
dinance left them, fo farre forth, as that they made conti- 
nuall prayers and interceſsions to God forthem : bur when 
it came once into the Laitics hands, there was not fo much 
as 2 foot-ſtep left of the firſt inſtitution, for they neither 
preach unto the people, pray for them, nor Keepe any ho- 
{pita litie among them, but ſpend all the whole revenues of 
the Church, upontheir private uſes, which many times are 
unfit for ſuch Spirituall proviſion to bee ſpent in : fo that 
for the benefite of the Church,the returne of them might be 
well wiſhr, albeit info farre as they are perplexed and intri= 
cated by the Lawes of this Land, with private mens ltates, 
1t would be bard to be performed; for the changing of them 


- would be much like, as if a man ſhould move one ſtone in a 


vaulted worke, ſuchas the ſtonic rwfes of many Cathedrall 
Churches and Colledges are, where the taking of one ſtone 
away 1s the jcopardie of the whole building : But yet let 
chote to whom this doth appertaine, conſider whether in 
this it were better to pleaſe God, than man. 


CIH AP. VL 
ECT. 1. 


That T ythes are a Parechian right, and how Pariſhes in the 
Chriſtian world, came firſt to be snſtutated. i 


FAEUr now toreturne thither where left : ascvery 
BY: god Biſhop, or any of his Clergie , did win any 
Za Conntric-village, which the Latins call Pagw, to 
the Faith ; ſo they erected up a Church there, and appoin- 
ted a Paſtor or Miniſter over them, to informe them in the 
Law of God,and to miniſter the Sacraments unto them: and 
ſet out for his maintenance the Tythe of that Page, or V il- 


lage, to which he was aſſigned Paſtor : which they did in 
Tythes, 
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Tythes, rather than in any other proviſion, both becauſe it 
was the Lords inheritance tnall ages, and appointed by him 
for the maintenance of ſuch as ſerved in his Tabernacle, 
during the diſpenſation of the myſteries of the Law, and 
now was returned againe into Gods hand by the expiration 
of the demiſe of them, made unto the Levites, during the 
{faidtime of diſpenſation;& alſo becauſe the people would 
be more eaſily induced to part with one part out of every 
cen, of allthe fruites of their grounds, and labours of their 
hands, unto the Miniſter, than if there had beene any other 
regular impoſition laid upon them : for certaine it is, Vil- 
lages and Pages came more hardly and more lately unto the 
Faith, than great Townes and Cities did ; and thereupon 
grew that name of oppolition, which was betweene Chri- 
{tiars that dwelt in Cities, and the Infidels that dwelt in 
Pages, that the one were called Pagans, the other were cal= 
led Chriſtians, taking their names upon the difference of 
the places where they dwelt. But from theſe Pages, ( as [ 
have faid ) came firſt the uſe and practice of Tythes in the bb | 
Chriſtian world, inſomuch as after when any Law was -v% 
made, as concerning Tythes, they held them evermore for | 
a Parochian right onely, and in no fort at the diſpoſition of © cg, conn 
the Biſhop, but in ſuch caſes as before ts rehearſed; inſo- par de Decim. 
much, that it a Biſhop challenged any Church in his Dio- ves. de j«re 
cefſe, he challenged it not in reſpeR of any fee ſimple hee ©9289 
had in it, but in regard of the Spirituall Jariſdition he had 
overt. And therefore the Authors of this opinion were 43,c.,, nuper de 
tarre out of the way, when as they thought the Biſhop had Decim, c> cap. 
like right inthe Tythes of a Church of his Patronage, to 44741 4c /u- 
give and beſtow them as hee litteth, as hee hath in his de. © 2% 1. 
 meanes, andother his Temporall Lands,cither to leaſe them 
out, or divide them into Tenancies, as him beſt liketh. 

Neither isthat caſe cleere or without queſtion, whereby 
they pretend a Biſhop being ſeiſed ina Manor, may pre- 
{cride the Tythes of rhe demeanes thereof, by an immemo- 
riall preſcription for him and his Tenants, and Farmers for 
ycares,and Tenants at will, to be exonerated,acquitted,and 
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priviledged from all Tythes growing thereupon : whichif 
it be againſt an other perſon than himſelte, may hap to bee 
true, although perhaps allo that be queſtionable, for that t 
is no: long fince Lay-people were capable of that right ; 
neither could themſelves by Law of the Church at any time 
grant ſuch Spiricuall Rights as theſc are, to a Lay-man, cl. 
ther in Fead:#m,or Emphiten/im,without danger of Excome 
munication,or depoſition of their owne placcyas hath beene 
before ſhewed. Bur if himſfelfe, or his predeceiſours were 
Parſons there, cither inthe right of their Biſhoprick, as 
hath beene of late before remembred, or that the Benehce 
was annexed unto their See, for the provilion of their Ti- 
ble, as manv Biſhopricks had ſome one or more Benefices 
appropriate unto them to this purpoſe,then could they nor 
preſcribe the Tythes in ſuch ſort as 1s pretended : For, al- 
beir no preſcription proceeds without poſleſsion, yet no 
man can preſcribe againſt himifelfe, although hee be in poſ. 
ſeſſion ; for that evermore there muſt be two perſons in a 
preſcription, the one which doth preſcribe, the other a- 
gain(t whom it 1s preſcribed ; and therefore tn theſe caſes it 
ts never (aid, they hold therr Tyrhes by preſcription, but in 
the right of their Church,or Parſunage. In eicher of which 


caſes, if they were Lords of the Mainor, and Parſons of the 


Partonage together,1t is not to bee thought they would fo 

reſpe& the god of their Farmer, as that they would either 

hure their Church, or prejudice their owne Table, for their 

Farmers fake : whichthey muſt doe,if they ſuffer a Preſcri.= 
ptiontorunne againſt the Church,or themlelvesto exempt 
the demeanes of the Mannor from payment of Tythes, 
which were due both to the Church, and themſclves : For 
they were men, that both knew 1n their conſcience, how 
much they were bound unto the Church in this behalfe : 

and they were not ignorant what prejudice they ſhould do 
unto themſelves, if by preſcription they ſhould yeeld to 
exempt ſo neceſſaric a proviſion tor the maintenance of 
their Hoſpitality,as the Tythes of the demeancs of a whole 
Mannor, and their tenancies are : for no ſmall part of their 
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commendation ſtd in thoſe dayes intheir hoſpitality, and 
therefore it is not to be preſumed, that they would eaſily 
cut off any proviſion that was fit for the ſame. Beſides, if by 
cither of theſe two wayes, the Biſhop was Parſon of the 
place, then did the fruites of the Benefice, during every 
Vacation of the Biſhoprick, not come tothe King, (asthey 
now doe,whereby the Parſonageand Mannor are both con» 
ſolidared intoone, for that they are now both holden to be 
Temporalties) but the Parſonages came tothe Archbiſhops 
of the Province, as a ſpiritualtie granted to his See by privi- 
ledge, during the vacancie cf the Sees of ſuch Biſhops as 
werc in his Province,as may appeare by the Lord Archbi- 
ſhops Records of Canterbury ; {o that it cannot be thought 
any preſcription could runne 1n theſe times, being ſo often 
interrupted by vacancicsasthey were . Which being well 
conſidered, the concluſion is very doubtfull, whether ever 
any preſcription ran in this caſe, neither would it eaſily 
bee beleeved by thoſe that know the courſe of Antiquity, 
but that there hath a judgement paſſed in this part; and 
therefore will 1 ſtay my ſclfc here, and proſccute this point 
no further. 


SECT. 3. 
That Tythes of Minerals are due, 


|| Intendedto ſay nothing in this Treatiſe of the Tythes of 
Minerals, and other ſubterrancous bodies , becauſe 1 
know by Law, they are holden by the like right, as the 
Tythes of thoſe thingsare, which grow inthe upper face 
of the earth ; but yer becauſe I ſee there is a queſtion made 


Ex Regi/trs 
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of them, by ſome that will make every thing controverſa- 


ble,that is due unto the Church,I will fatisfie alſo their cu» 
rioſity: And therfore,for Mettals, & other ſubſtances which 
are digged out of the bowels of the Earth,and therefore are 
called Foſſilza:this is certaine, that what God worketh here 
in the ſuperficies of the Earth, for thoſe things that ſpring 
out of the carth, by the heat of the Sunne, the temperature 

of 
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of the Aire,and the influence of the Celeftiall Bodies 3 the 
ſane he effeterth below in the depth of the Earth, for the 
generaticn of Mettals, and other ſubterrancous bodies, by 
the heat and cold of the Earth,that is included in the bowels 
thereof : For by the heat, hee rat{erh up vapours and exhas 
lationsin the matrix thereof,as the matter of thoſe tubterra- 
neous bodies: but by the cold, he drieth,thickneth, hardneth, 
and indurateth the ſame into a Mettall, or Minerall, wherc- 
by hee giveth,as it were, a forme unto it. And as the diſpo- 
ficion of every exhalation ſo compacted and drawne toge- 
ther is finer or groſler, hotter or coldcr, fo ts the Mettall or 
Minerall, or other ſabterranecus body,more noble or more 
baſe : yea, ſomrimes by reaſon of thisdiveriitte of exhalati- 
ons and vapours, drawne together at one time, are divers 
conditions of Mettals there contounded together, whereof 
ſome are noble, as Gold, Silver, and Copper ; (ome other 
arc of lefle eſtimate, as Tin, Lead, and fuch like.Neither doe 


theſe grow onely in the beginning, but they renew againe 


when they are diggedup, (as Trees and Plants in the upper 
face ofthe Earth doerifc out ofthe rates and ſtemmes of 
thoſe trees which have beene cut downe) it the place of 
their new generation be prepared accordingly:For where- 
as the place of their generation ts farrc below in the Earth, 
Nature, of a certaine modeſty 1n her felfe, will not yeeld to- 
the generation of theſe ſubterrancous bodies, but in ſecret 
places, fir remote from the fight of the Sun,and the privity 
of other Meteoricall bodies,which arc under the firmament. 
And by that meanes it hapneth, that theſe Mincrall bodies 
arerarely known & perccivedto-renew againe; for that be- 
ing once expolcd rothe light of the Sunne, they are ſcldome 
or never cloſed up againe,by reaſon of the greatneflle of the 
gulfe that 1s mad in opening of them. Bur yet the nature of 
chem 15 ſuch, that if their bed were theretoprepared accor- 
dingly,they would conceive ancw:W hich is a thing fo no- 
toriousin Quarries of ſtone, which are lefſe abaſhed ar the 
{itght of the Sunne, and the prefence of other Mereorical! 
bodies 2n their generation, that the Law it ſelfe, and other 


god 
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2d Authors have tet it downe for an unduubted cxperi- 
ence, that being digged up,they doe renew againe, by the 
natureand dilpolition of the mould whereinthey are ingen- 
dered ; For ſome Earths doe as naturally yeeld ſtones, and 
other minerals out of them, as others bringforth Corae, 
Hay, and other fruits : which if ic be true in thoſe bodies 
which are in the upper cruſt of the Earth, why not alſo in 
thoſe bodies which are found and framed below in the Ma- 
trix thereof? And it thele bodies doe both ingender and re- 
new, which are conceived fo farrebelow inthe Navell of 
the Earth, why isnor Tyrhedue of them, aſwell as it is of 
other fruits that are in the furnmitie or heigth of the earth? 
W herher 1s it,that Gods hand lefle laboureth in the procre- 
ation of thele ſubterraneous bodics,than it-dath in the ripe» 
ning and quickning of that fruit, that ſprings out of the up- 
per face of the Earth ? Bur that is farre otherwiſe, for here 
1n cheſe upper truites, one planteth,an other watereth, and 
God onely gives the increale : But in the other Minerall bo- 
dies, God alone doth all, tor hee only 1s the planter, hee is 
the waterer, and he gives the increaſe alone. Or is it that 
God hath lcfſe delight ro be honoured with theſe hid trea-» 
lures of the earth, than he hath ro be worſhipped with the 
labour of the plow, or the increaſe of the cattell of the field? 
But, that this 1s not fo, it 1s plaine by the glorious Tem. 
ple that Salomon made, which had not only Cedar treesfor 
the rofe thereof, and Algummin wand for the ornaments 
thereof, but alſo had quarrie ſtone for the wals thereof, and 
gold of P arzazm for the beautifying of ir, and for the over 
laying cfit within. And of all other kinde of Mettals, Gold 
iS firſt remembred un the Scripture, immediately after the 
creation of the world, {o that God himſelte may ſeeme to 
have a ſpeciall regard of this Mettall abovethe reſt, for that 
this alone above allthe reſt by purifying is not diminiſhed. 
Or is it, that God loveth his Miniſters lefle than other men, 
{o that hee would have the Laity to have all the preczous 
things of the earth, and his Miniſtersto have no part of any 


other thing, but that which is vulgar and common ? Buc 
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how unlike that is, who ſees not, when hee ſ{eeth that God 
hath committed unto them,the incitimable treaſures of his 
word;in compariſon whereof,both theſe upper fruits of the 
earth, and thoſe hid treaſures below, are meere drofle and 
corruption ? and therefore it is not like, when he hath com- 
mitted unto themthoſe great matters, hee would deny unto 
them theſe fmaller bleſſings. Or is it, that there hath beene 
paid Tythes of theupper fruic of the earth already, and 
therefore cannot Tythe be twice demanded of one ground 
in one yeare, according to a new over-ruled doArine ? Bur 
that opinion is both contrary to Law many hundred yearcs 
obtained in the Church without contradiction, whereby it 
is ordained,that as oftenas the carth fruifieth 1n one yeare, 
ſo often ſhall Tythes inthe ſame yeare bee paid of it + and 
dlfo it is contrary to Divinitic and realon, that it ſhould bee 
otherwiſe. For when as God hath given thee more Harve{t 
or moreVintages in one yeare, is 1t not both godly and rea- 
ſonable,as God hath increafed his bleflings towards thee, fo 
thou alſo ſhouldeſt riſe in thankfulnefle rowards him ? For, 
where every one hath received more grace or more favour, 
there ought he to be more thankfull,Icſt God for lack of this 
correſpondencie in thankfulnefſe, bring thy nine parts, for 
thine ingratitude towards him, toa tenth onely, For cer- 
tainely fo hee Is able to doe, by ſending deluge and drought 
upon the earth, by bringing barrennefle upon it, by deſtroy. 
ing that which is ſprung our of the carth already, by ſtorme 
and tempeſt, by the Graſhopper and the Caterpiller : for 
all chis hach hee threatncd to all thoſe that are unthaoktuli 
this way , neitheris the Lords hand more ſhortaed now 
than it was then. Whereas notwithſtanding to the contra- 
ry, hee hath promiſed great kindnefle unto ſuch as ſhall pay 
their Tythes truely and cheerfully , as that hee will ©» 
pen the windowes of heaven, and: powre out his bleſlings 
without meaſure upon them. Hilarem entm datorem amat 
Dew. Beſidesthis, the earth that bringeth out metrals in 
the matrix of the earth, is not that that bringeth out corne 
and grafſc inthe top of the carth : for that carth that is 


the 
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the mother of mertals, being preſt downe farre into the bo. 
wels of the earth, can yecld no ſuſtenance to thoſe fruits 
that grow fo many fathoms above it, to which it conferres 

nothing ſave that it doth ſupport and beare upthar other 

earth, which nouriſheth the plants and fruits of the upper 

earth, whoſe ſuſtenance is not fetch't deep our of the earth, 

\ but is ſuckt out of that carth whichis with none cubir, or 

two ofthe rop of the earth : which may cafily be percei- 

ved by thoſe fruits and trees that grow upon hard rockes 

necre to the top of the earth, whole food, althuugh it be 

neere unto the top of the carth yet dothey flouriſh, and 

ſtand faſt, asother trees and fruits doe, which have more 

fat and deepe mould under them. And therefore cannot the 

Tyching of thoſe things whichareabove,cxcuſe the Tythe« 
img of thetreaſures that are below, albeit the concluſion 

were true, that two things are not to be paid out of one 

gronnd 1m one yeare,for theſe are not one ground, and the 

concluſion it {clfe is erroneous, and therefore I conclude 

tis point thus: Since Mettals and minerals, and other ſub« 

rerrancous bodics arc in no lefſe Obligationto God , than 

other fruits of the carth are, there muſt be no leſſe Tyrhes 
paid of them,than are of other fruits of the earth : tor that 

theſe are the inward fruits of the earth, as well as thoſe are 

the outward, and therefore of like things, there muſt be 

like judgement aud like conſequence. And thus much as 

concerning the Tythes of Mettals and Minerals. 


SECT. 3 
That Tythes of Turves be due. 


AS now becauſe 1 am. in this matter of Tythes, I will 
ſhape an anſwer to one doudt that is made, as concer- 
ning the Tythes of Turves, thatis, of carch diſpoſed; 
and prepared for fewell, which are faid-not ro be [ythe- 
able,and that upon this reaſon: That Tythes are not paid of 
the earth itſelte, bug of thoſe things which ſpring out of 
the earth: which opinion 1s — if it be undcritood of carth 6 
Fi; no! 4 
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not ſeparated from the body, and maſſe of che reſt of the 
earth. For if Tythes ſhould be yearely paidthereof, as it is 
paid of other things that grow our of the carth, all the 
whole earth in a ſhort time would become the Clergles. 
Bur if it be meant of earth that is ſevered from the reft of 
the maſſe, and globe of the earth, then is it otherwile. For 
that carth that is thus ſevered from the other earth, 1s no 
more part of that earth from whence it is ſevered, than a 
mans hand,or leg being fever'd fro the body,is part of hts 
body after it iscatoff fromit. And therefore of this carth 
{o provided for fewell,may Tythes as well be paid,as of any 
other fewell of wood, cole, or otherwiſe that is provided 
ro be burnt. For there is one reaſon of things, when they are 
united together in one body, and another of thole things, 


when they are divided from the ſame bodic : for ſo long 


as they are in one andthe ſelfe ſame body, they follow the 
nature ol the whole, but when they are divided, then 1s 
there another confideration of them. Separatorum enim 


ſeperata eſt ratio, & ex ſeprrarns non infertur de uno ad alind. 


Corne, Graſſe, and ſuch like, while they ſtand, are nor 
Tyrhcable,although the Tythe then is in them pro #ndevsſo:; 
For while that they ſtand, they are part of the earth upon 
which they ſtand, and therefore {o long antytheable, be- 
cauſe the earth ic ſelfe is untytheable. Bur if they be cut 
downe, then arethey to be Tythed, becaufethey are now 
no longer parts of the earth, but bodies by themſelves ſc- 
parated from the earth, fo that now the not tything of 
themis penall : Of which ſort are turves ſeperated from 
the reſt of the maſle of the carth. Neither is this my opini- 
on alone, but it was Linwoods long agoe, and other Eccle- 
taſticall writers, who not onely make Turfe Tytheable, 
when it 1s prepared for fire, but alſo great rods, and ſmall 
ewigges, ſtickes, and chips of timber, buts, and roots of 
erees, thornes, bryers, walnut ſhels, and nut ſheis, vveeds, 
coles,and cole-brands ( called Tsr5ones, becauſe they are ſo 
burnc asthey ſhall not make a ſmoake ) cowſhards, which 
the Law calls Zdirms boum, All which a man can uſe to 


no 
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no other purpoſe than to burne: for where wad lackes, 
theſe ſucceed in place of wood, and are called by the name 
of wood, and are in like obligation,as concerning the Tythe 
duc thercout, as wood it ſelte is ; Voirungue enim eff eadems 
ratio, veleadem aquitas, bi debet efſe eadems Jura diſpofitie. 
And therefore not in that, that Turves ſometimes were 
gremiall carth, they are to bee diſcharged of Tythe : but in 


that they are accounted for Fewell by the law, when they 


are ſoprepared to be burnt, they are to pay Tythes in like 
fort, as other things applyed tothart ule do. 


SECT. 4 


That the cogni(ance of barren heath, and waſte gronnds belon- 


geth tothe E ccleſiaſticall Courts, and what every of them 


AYCs 


A Nd fo farre as concerning the Prohibitions which a- 
rife out of this proviſo. Now it followeth that I 
fpeake ſomething of the next provito, which is concerning 
the Tyrhes of barren heath, and waſte ground,and the Pro» 
hibitions thereupon. 

This provito hath ewo branches, the one for compart- 
tive barren heath, and waſte ground, the other tor abſolute 
barren heath, and waſte, for either of which is afſigned a 
time of even yeares,either tor the paimentof ſuch Tythes, 
as before the tune of their improvement, and converting. 
to arable, they were charged with, or for the free and ab- 
{olute diſcharge of them from all manner of Tythes for ſca- 
ven whole vearcs next after their improvement ended and. 
derermined. For fo I take the Statute meant, when as it 
made the one Tytheable, the other nct, for if otherwiſe 
they had beene both in ene predicament of re barrenneſlc, 
the ſtatute had not mad=- the one free from Tythe for 1c 
many yeares as it doth,and charged the other all that rime 
wuh Tyrhe. 

For theſe two kindes of grounds, although the Statuce 
iay nothing, which 1s comparative barren, which is abſu. 
(MC. 
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late, yet reafon telleth us, that is comparative that hath a 
politiveunder it,anda ſuperlative above lt : and therefore 
that is comparative waſte, barren, or heath, in reſpect 
whereof there 13 ſome over ground more or leſſe, vvalte, 
heath, or barren, 1o that it hath ſimply and poſitively inic 
ſome condition of heath, waſte, or barren : but if it hath 
nothing of any of theſe qualities in it, then is it neither 
heath, barren or waſte, howſoever long otherwiſe it hath 
lien unmanured,and not turned to tillage : For it 1s not the 
turning of a ground to tillage that makes it heath, barren, 
or waſte, but it isthe ill diſpoſition of the ground it ſelfe, 
ſubje& to theſe inconveniences, that cauſeth 1t nor to be 
turned to tillage; for no man will willingly till that, where 
the gaine of the tillage will not quit the coſt and labour of 
husbandrie , as for the moſt part it falleth out theſe 
grounds that they doe not. 

Barren ground therefore ſimply, is that which being 
eared, yceldethnot the ſecde againe, or at the moſt, yeel- 
deth fo ſmall advantage for the tillage, as that the tenane 
after that hee hath paid his Rent, hath not the worth of 
halfc his ſeede againe; much like unto that ground where. 
of the Scripture ſpeaketh, whole barrenneſle 1s ſuch, as be. 
ing cared, and ſowed, neither the Mower filleth his hand, 
neither the Glcaner his lap with the yecld thereof. Theſe 
grounds are not onely called Sterilia of the Latines, bur 
alſo Inſecunda, Infrugsfera, & ſine prole, for the exceflive 
barrennefle that is in them: and the Grecks upon like occa- 
ſion terme ſuch conditioned grounds; dm va,4x5p mg; ex,ipn: 
4a, 183 dgves, in Which ſence, money not put touſury isby 
the Law called barren money, and Arsſtorle calleth it fruit- 
lefle money : for that mony was not deviſed thereby to in- 
creaſe money, as greedy uſurers in all ages have done, but 
that by the meanes thereof men might eaſe the difficulties, 
and neceſſities of change of one kind of thing for another, 
as a horſe for anoxe, ſheepe for a goat, iron br braſſe, and 
ſuch like: for there is nothing that may not be eſteemed by 
money, and the uſe of maney, is the uttering of money, 

whereby 
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whereby it is commonly ſaid, Money 1s loſt by the uſe 
thereof, not that money doth periſh or decay by uſe, for 
wee ſee the cleane contrarie to rhat,for though money goe 
thorough a thonſand mens hands, yet it is ſtill of the ſame 
value, and remaineth in her proper eſſence or being: bur 
that the uſe of money is in the laying of 1t our, and that by 
the uſe thereof, money paſſeth from him whoſe it was,and 
the propertic thereof gocth to another, and therefore asto 
| the firſt owner it is ſpent, and loſt: without which looting, 
money naturally gaineth nothing ; for lay it up ina cotter 
or cheſt never ſolong, it will never be the more innum- 
ber,alrhough perhaps as S. Fames ſaith, 1c will gather a ruft 
axd canker, and that ruſt,aud canker will be a witneſſe againſt 
them which (o hoord it up from the ſervice of God, and the 
Common wealth, in the day of the Lord : So then, as that 
money is barren, that lyeth ſtill, and bringeth cut nothing, 
{o is that ground barren, that being tilled,yeeldeth no fruit, 
or at the moſt, ſo little as the gatnes will not recompence 
the charge. 

Although heath ground, and barren ground be almoſt 
Synonomies, yet to ſpeake properly, hearh 1s as it were 
an effect of barrenneſſe, for that there is no ground that 
bringeth forth heath, but for the moſt part it is barren. And 
thereforeas heath it ſelfe is an unfruitfull kinde of ſhrubs, 
and is good almoſt for nothing but for the fire ; for that 
neither growing or cut downe, it hath any beneficiall uſe 
at all for the common wealth : ſo alſo the ground it {prin= 
gcth out of, hath neither faireneſle to the eye, nor good- 
neſſe to the yeeld, bur 1s commonly either a blacke ſower 
ground,that hath no ſweetneſle at all in it, or is a dric hun« 
grie ſoyle, ſuch as evermore crycth give, give, and never 
re{toreth ought againe. 

Waſte is that which for the unfruitfulneſſe thereot bath 
layen time out of minde unmanured,in which ſence it is all 
one with barren ground ; or it 18 ſuch ground as for the 
charge of hedging, ditching, tencing, and rilling no man 
will manure. 
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Our forefathers anciently compriſed all theſe three un- 
der one name, calling them them all by the name of Nova» 
tia, that is, new-broken-up-ground, not onely becauſe they 
were not broken up inthe memorie of inan before, but al- 
ſo, for that being carcd,they ycelded lictle or no fruit at all: 
and therefore the interpreters of the Law defining what 
Novalia are, ſay, that they are ſuch grounds as before the 


tillage therof were snarslia;& example them out,in Moun- 


taines, Marſhes, Thickets, and ſuch other unprofitable 
ground, as out of which before the ſtocking of them up, 
andconverting them to tillage, the Church tooke little or 
no benefit at all. And thoſe are the ſame or coſen German 
to thoſe which this Statute calleth heath,barren and waſte, 
for they are one aud the very {clfe ſame vvith them, in all 
the chiefe points, for which they are excepted out of the 
Statute, 

So then now, there is no further queſtion what is heath, 
barren, and vvalte ground, but who [hall trie the matter of 
this quality;zwhether the Ecclctiaſticall Judge,in whoſe con 
tinuall poſſeſſion this triall hath beene untill now of late, 
that under colour of this Statute,it hathbin incroched upon 
as it may appeare by all the Tules of the Ecclefiaſtical! 
Law, where there is any mention of the Tythes of new 
broken upground, and the decrees of the Lawgivers in the 
lame , betweene the Moraſtcries challenging them by 
graunt, and the Parochian Miniſters of the Pariſhes 
vybere they grew, claiming the ſame by right : Or the 
Temporall Judges vvhoſc is the Cogniſance of the Tytle, 
and Tenure of the ground,as alſo isthe fetting,letting, buy- 
ing, ſelling, and other alienating of the ſame. 


For the point ut felfe, the Stature maketh no mention 


bur paſſeth ir over with (ilence; and therefore it is to be 
prelumed that it meant, that it ſhould there reſt, where ie 
was betore the making of the Statute : for the Statute 
was not made in derogation of the Ecclefiaſticall procee- 
dings, that were before ; but in aftirmance thereof, as the 
whole drift of the ſaid Statute doth ſhew. 
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And if the Statute had mcant otherwite, it vvould 
ſurely have expreſſed it either in the proviſo it ſelf, or after 
in the derogatory clauſe; where it maketh an enumeration 
of ſuch things as it intended ſhould be exempted from the 
zryall of the Ecclcſiaſticall Law, and by vertue of this Sta- 
tute,ſhould not be compriſed under the ſame,among which 
chere is no word of this proviſo, or any other inthe ſame 
Statute before named. 

Neither is it unto the purpoſe, thatthe Common Law of 
this Land taketh knowledge of the Tenure and Title of 
Lands,and ſuch other complements belonging tothe ſame; 
for theſe things that are here in queſtion, are no part of 
thoſe Legall Eſſences, which the Law requireth to the 
Tytle and Tenure thereof, as is Fee-{imple,Fee-taile,and 0+ 
ther of like nature, according to the learning of that Law, 
but thele are certaine accidents over and belide the Tenure 
of the Land which may be preſentorabſent without the in- 
jurie of the Tycle : as God many times turnes flouds into 
wilderneſfſe, and ſprings of vvater againe into drinefle, 
and a fruitfull Land makes hee barren for the wicked*« 
neſſe of them that dwell therein, and yet the Tytle or 
Tenure of the ground is not changed, by theſe changes 
of qualities , but remaines the ſelfe ſame that it was : fo 
that theſe things are no more ſubjeR to the ordering of 
the Common Law, than it is inthe Common Law,to judge 
and determine what mould 1s white and what Is blacke; 
what ground will beare wheat, vvhat barley, vyhat oats; 
for theſe things are no matters of skill of Law, that they 
need to be fetcht out of bookes, but they are matters of 
common experience which every country man can as 
well skill of, as the greateſt Lawyer that is, and therefore 
the Law in this caſe is not deſirous of any curious preofe, 
but conrenteth it ſelfe onely vvith the depoſitions of two 
or three honeſt men, which ſpeake ſenſibly and feelingly 
tothe point that is in hand, vvhich is enough ro dire any 
wiſe Judge in his ſentence, ſo that it needs not theſe lo 
circumſtances of twelve men to teach the Judge what, - 
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bow truly the witneſſes have depoſed. For if every qua- 
litie of the'ground reſteth in the mouth of twelve men 
onely, then ſhould no man be able to ſay out of the mouth 
of a witneſſe, and pronounce thereupon, this ground 
is mountaine, this is plaine, this is medowe, this is ar- 
rable, unleſſe hee were warranted by the verdit of twelve 
men thereunto: which if it be an abſurditic to hold, then 
ſure it isa like abſurditic to ſay,that barrcn,& heath, waſte 
cannot be pronounced without _ , for that theſe 
thingsare like obvious to ſenle, and of like qualitic as the 
others are. 2 
And I pray you, when they have drawne it unto their 
tryall, whardo they incfte&t otherwiſe than the Ecclelaſtt- 
call Judge would or ſhould have done, if it had remained 
Rill under him ? for do they give credit ſimply to the con- 
ceit of the Jurie, as touching that which hathbeene decla- 
red , and pleaded in the cauſe before them, or do not the 
Judges themſzlves rather make a bricfe of all that hath 
beene pleaded inthe cauſe before them, and thereofmake 
as it werea verdit, and put the ſame in the mouth of the 
rwelve for their verdit,bcfore they goe from the barre ? So 
that the whole weight of the cauſe Rtandeth rather in the 
Judges direCtion, m ſuch ſort as it 1sat the Eccleſiaſtical 
Law, thanit doth in the mouth ofthe Jurie; for the [uric 
men for the moſt part, are ſimple people, and ſcarce foure 
ofthe twelve underſtand their evidence : fo that it may 
{eeme rather to be a matter of {uperfluitie than of gocd po- 
licie,to refcrre a matter to their verdit, vvhen as they ſay 
no other thing , than what the Tadge taught them before; 
Stulrumeſt enimid facere per plura, quod fiers poteſt per pau. 
csors: for albeit perhaps ſome capricious fellow of the Ju- 
rie, upon the cenhidence of his owne braine, ſometitnes 
ſtart alide from that which the Judge hath rold him, and 
draw the reſt of his fellowes, as ſo many ſheepe after him: 
yet for the moſt part the Judges voice is their diretion 
their loadſ{tone, and the North polc to guide them in this 
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Beſides, inthis Proviſo,as in ſome other precedent,there 
isa great diſadvantage offered to the Clergie , which they 
much complaine of, and that is, that in caſes of this nature, 
they are compelled to ſuffer criall under them , who are in 
a manner, parties unto the (uit, by reaſon of the intereſt 
they have therein, cither in preſent, or in conſequence ; {0 
that many now adayes { learning to late by other mens 
harmes what the cvent in their owne cauſe will be ) chuſe 
rather to loſe their right, than to venture their cauſe upon 
ſuch partiall Judges, as the twelve menarc. 


SE C ho i 


That the Boughes of great Trees are tytheable,and (5 alſo ave 
the bodies, but in the caſe of the Statute onely. 


forced out of this Stature, for naturally they grow not 
out thereof: ſo that I might now palle over to the other 
branch of my diviſion, that is, of ſuch matters as are now 
held by the Common Lawyers,to bee in a certaine meaſure 
onely of the Eccletiaſticall proceeding, but were anciently 
wholly of the Eccleſiaſticall cogniſance ; but thatthe name 
of the Statute, De Sylua ceaua, offering it ſelfe unto mee 
in the concluſion of this Statute of- Edward the ſixth, gives 
mce occafion to ſpeake ſomthing thereof, before ] come to 
the reſt. 

This Statute, as the words thereof doe ſhew, was made 
in behalfe of the Laitie againſt the Clergie, for the exempri- 
on of grear Woods of twenty yeares growth and upward, 
from the payment of Tythes ; and that in three caſes onely, 
where the wood was great, when it was xx. yeares of age 
and upward, where it was fold to Merchants, either tothe 
profit of the owner himſelte, or in aydc of the King in his 
warres ; {o that without thele caſes, it ſeemeththe Statute 
intended no further exemption : for Statutesare things 
of ſtrik& Law, and are no turther to bee extended, than 
the words thereof give matter thereunto, eſpecially when 
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the thing it {ele natorally was liable to ordinary courſe of 
the Law, as otherthings of like natureare, andthe Statute 
comes in derogation of their ordinary courſe : as in this 
caſe, great timber anciently was no lefle tytheable than 
ſmall trees are, and ſo by nature ought to be, if the Statute 
were not to the contrary ; yet notwithſtanding thele limi- 
rations of the ſame, if great wood bee cut downe to any 0s 
ther uſe than to ſale,as to build, or to burne to a mans owne 
uſe, a prohibition in this caſe lyeth,and yet 1s there no Idene 
titieof reaſon toextend it, nor any abſurdity would follow, 
if ic were not extended ; for here 1s neither money ſought, 
(which gave occaſion unto the Law-givers to make this 
Statute of exemption ) neither 1s1t an unnaturallthing, for 
to pay Tythes of great waod;for before this time they were 
paid, and by the Law of God, it ſeemes, they ought to bee 
paid ; for that he that is taught,ought to communicate to 
him that teacheth him in all things : and therefore ſince the 
reaſon that moved the Law-givers to order it ſo in one 
caſe, ceaſeth inthe other, there 1sno reaſon of exemption; 
and when there is not an Identitic of reaſon 1n the things 
that arc in demand,there can no ſound inference be broughe 
in from the one to the other, for of ſeverall things, there is 
a ſeverall reaſon, and a feverall conſequence; neither can 
there bee framed thereof a gad implication, cither poſj- 
tively, or remotively : neither hath this interpretation of 


_ theirs any warrant of Lay for it, ſave that it hath beene fo 
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defined and decided : but what is that to the purpoſe, if it 
hath beene wreſted and wronged contrary to the true ſenſe 
of the Statute, and that by thoſe that take benefit thereby, 
whole partiality being taken away, the thing it ſelte would 
ealily rurne againe $0 his owne nature,and right would take 
lace ? 

E The reaſon they yeeld for the exemption of great wands 
of the ages aforeſaid, although to themlelves it be plauſible 

yet to others it is ſtrange, as namely, that great Trees are 
part of the. Free-hold, and that men uſe not to pay Tythes 
of their free-hold, bur of thoſe things which ſpring out of 


their 


— 


— 
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their free- hold, as out of Corne, Graſſe, Fruit, and ſuch o- 
ther ; whereas indeed the talleſt Timber iree, that is, if it 

were as highas the higheſt Cedar in Lebanon, 1s$no more 

part of the inheritance or free- hold, than the loweſt bragg- 

ble that groweth in the field ; for they are both equally part 

of the ground wherein they grow, and doe take alike nou- 
riſhment and ſuſtenance from the ſame; neither doe they 

differ in that they are treesthe one from the other , ſecun- 

dum magis & minus, as the Logicians ſay ; but in that, the 

one isa great tree,and the other a ſinall ſhrub : and the caule 

of this proviſion here in England for theſe great trees, was 

not for that one was more of the inheritance than the other, 

but for that the one yeeldeth more profite to the common. 

wealth than the other, and therefore they have made the 
cutting downe of the one, more penall than the other : as in 

like caſe by the Civile Law, whoſoever privily cutteth 
downe, or barketha Vine, an Olive, or a Fig-tree, or doth £41999 jwr- 
any other unlawfull a, whereby any fruittull tree, or any ©” _— 
Timber tree doth periſh and decay,it is Theft ; and it is pu- aa 
niſhed in the double value of the hurt which is done, and if 

be be Tenant rothe ground which hath done this villany, 

he loſeth his hold : which commeth not of that, that one 

kinde of Tree hath more ſtate in the ground than an other 

hath, but that the Law hath re{peRed, the neceſlary uſe of 

the one more than the other. 

By the Civike Law, although this word, Wood, be gene- L. Ligns appel- 
rall, yet it is thus diſtinguiſhed, that fome is wand, ſome ig {471994 de Leg. 3 
Timber, which the Law cals 2ſareria. Timber is that which ©; <91{2%" 
is fit to but[d or underprop withall: Ward is whatfocver is | ng Sgt 
provided for tewell, ſo that under that name there paſſeth © 
Reed, Cole, Turfe, Cow-dung , and whatſoever is any EN , 
where ordinarily uſed for fewell. Timber is of a higher con: Temp 
{1deration than ward is,inſomuch as if a man bequeathunto w,q Sen. 
an other ll his wood that 1s in grove: field, there ſhall not #4 /egas. 2 
paſſe by this legacie, ſuch Trees as arc cut deowne for Tim- 


ber : but if they were dotterd Trees, orthe owner thereof 


purpoled them for fewell, and {© cut them our into billet, 
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or fagot, in ſuch ſort, as there could be no other ule thereof 
than to burne, then it is otherwiſe : for by this meanes, of 
reat wood, it is become ſmall wood , as being cut out in 
ſhidesor ſplinters, fit for to burne. So that in the reckoning 
of the Civile Law, Timber ſtands not onely tn the nature of 
the wad it ſelfe , but is in the deſtination and purpoſe of 
the owner, who according to his god liking may make that 
wood, which is fit for timber, fire-wood, or timber : which 
ifitwere ſo in account with the great Lawyers of this 
Land, the Church ſhould have more Tythes of Wand ap- 


- pointed for fewell, and leſſc ſuite for the ſame. 


As they exempt the bodies of great Trees above xx, 
yeares growth, from payment of Tythes, fo alſo they free 
the boughes thereof, uponthis reaſon, that the boughes 
thereof are fit and ſerviceable fcr building, which although 
happily may be in ſome of them that are next to the Trunck 
of the tree, yet ir is farre otherwiſe in thoſe that are more 
remote from the ſame, whereof there can bee no other uſe, 
than to burne : andtherefore the Law preciſcly holds, in 
caſe where wad 1s bequeathed , by which is meant fire- 
weod onely , unlefle the Teſtator otherwiſe expreſle his 
minde,the lops of timber trees, which the Law cals Swpera- 


ler.S.Ofilim De menta materiarum are bequeathed , forthat the lops have 
Zeg. & Foe. 3. notthat uſethat the Timber hath, that is, to build or prop 


TL, __ ae 
Predit mino- 
M7. 


- up withall, but they ſerve to burne onely : By whichſeve- 


rall ends, there is ſeverall conſideration and account made 


of them. Neitther is it to the purpoſe, that they alledge for 
the defence hereof, thatthe acceſſoric followeth the nature 


of the principall, for that rule isnot truc inevery acceſſory, 


but onely in ſuch, whercin is the like reaſon as in the 
principall, which in the trunck and lop of a tree cannot bee 
alike for building. : 
Further, how the Boughes of a tree that are of the ſame 
ſubſtance,as the body of the tree is,ſhould be acceſſories to 
the tree, I {ce not, for nothing can bee an acceſſory to an 0- 
ther that is of the ſame nature and ſubſtance as the other 


is ; asthe legge, or hand, are no acceſſarics tothe body, for 
that 
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that the legge or hand are of the ſame ſubſtance that the bo-. 
die is:The Child,neither while it is in the Mothers wombe, 


neither after it is borne, is an acceſſorie to the Mother, for 
while it isin the Mothers wombe, it is part of the wombe, 


| and after it is ſevered from her wombe, itis a man or wo= 


man like principall as her ſelfe 1s : Burthat which is an ac- 
ceſſory to an other,mult be ofan other nature than the prin- 
cipall is ; ſo in naturall living creatures, haire , hofes, 
hornes, and finnes, and ſuch other like excrements, are ac- 
ceſſories to the creature whole they are, for that they are of 
a farre different nature from the bodies, out of which they 
coine : and ſo in other naturall things not living, as the 
Earth it ſelfe is, the Trees, Graſle, and fruit that (pring out 
of tne lame, are acceſſories thereto. Further, in Civile mat- 
ters, Expences and executions are acceſſories to the cauſes 
out of which they riſe : and in Marriages, Dowries, and 


Jointures are accounted accefſoriesto them, for that with. £49 ff ae 


out Marriage , neither Joyntare nor Dowrie can ſtand. 
Uluric is ſaid tobe anacceflorie to the principall, not in re- 
ſpec that the proper ſubject of either of themis Money,and 
{o there is one ſubſtance or nature of them botb, but in re- 
gard of the dependencie the one hath of the other ; for hee 
that will make challenge to Ulſuric, muſt firſt prove there 
is a principall. But for the better clearing of theſe matters of 
acceſſorie & principall, we muſt know thatin bodies whoſe 
{ubſtance is all one, There are ſome paitslike, which the 
Philoſophers call partes jmilares;lome other unlike , being 
likewiſe called of them partes dsſſimilares, which inno ſore 
are acceſſories one to an other, but make one continued 
bodie of both, which the Law cals nou: Similar parts 
are ſuch, as have one ſubſtance, forme, and figure, as the 
trunke or body of a tree is all one in inward effence, and 
outward ſhape : Diſsimilar parts are thoſe, which have 
one inward nature with the other, but are divers in out- 
ward ſhew, as the boughes and rates of the Tree are di- 
vers betweene themſclves,and different from the body, and 
yer all agree in one (ubſtance,and —_ all the generall name 
H of 


£:& f ae ventre 


inſprczendo, 


Jwre dotium, 


OT erg os - ode 


—_—— WO GIS Ye hens RAN Sax oe APY 4 


NN EE EEOIEEY < , __— 
- ould OA EG 4G WIA. 


234 A view of the Cirvile 


of Wood, whereby they are diſcharged from being acceſla- 
ries the one tothe other, and yet they are notunder one ca» 
pacitic or ſervice, or one comprehenſion of Law, becauſe 
they are unlike one to the other ; and of unlike things,there 
| is unlike reaſon, and unlike conſequence. 

0 Now upon theſe grounds to exempt Tunber Trees whol- 
'Y ly from the ſcrviceofhim, that 1s Lord aſwell of the tall 
woods, as of the low ſhrubs, 1s very bard, for though him. 
ſcltc dwels not in houſes that are made with mans hand, 

' nor hath any need of tall Trees to repaire his Tabernacle, 
or prop up his dwelling : yet (ince hee hath left ſuch be- 
hinde him, as have charge of his flock, and feed them in 
word and worke untill hee come, and they dwell in earthly 
habications, as other men doe, and their edifices and buil- 
dings have nced of repaire, inlike fort as other mortall 
mens houſes have, being all in like manner ſubject to rot« 
tennefle and corruption ; great reaſon it had beene to have 
allowed him ſome proportion of theſe great wands, tows 
ards his ſervants neceſſary uſes, during the time of their ſer- 
vice here, andif not inthe very tenth tt ſelfe, vet inthe xxx. 
xl.or l.part ofthe fame,that God thercby might have beene 
| aſwell acknowledged to be the Lord of the great Oakes of 
4J the Forreſt,and that by him they have their length,breadth, 
and thicknefle, as he is accepted and reputed to be Lord of 
the ſmall brambles and buſhes of the ficld : for as now the 

caſc ſtandeth, God may either ſeem to have forgot bimielf, 

that hee hath not made timber trees tytheable, as hee hath 

- done other ſmaller waods,cſpecially having ſuch occaſion to 

_ uſe them, both in the Chancels of Churches that are dedi- 
catcd to his uſes, andalſo in the buildings and repairings of 

his Miniſters houſcs, who ſupply 1s rome in their (ſeveral 

Congregations, untill hee returne to Judgement ; or thar 

may well be objectcd againſt us,in allowing ſuch things tor 

Tyhes as as-pleaſe, and ditallowing the reſt, as was by that 

ancient Father: of the Church Termwllsan, objeted againlt 

|  theSenatc of Rome, who being intreated by the Emperour 
| Tiberius (for the {ſtrange wonders and miracles he heard to 
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be wrought by our Saviour Jeſus Chriſt) that he might bee 
entertained among the number of their Gods, refuſed foto 
doe, for that they heard that our Saviour wasa Jealous God, 
and did in no ſort adinic the ſocietie and fellowſhip of other 
Gods; which this grave Father hearing , (although any 
ycares after ) ſaid merrily, although wiſcly, That God ſhould 
be God, if Man would let him. 

And thus far of thoſe cauſes which are held to de abſolutely 
of the Eccleſiaſticall cogniſance, and yet notwithſtanding are 
ecclipſed by interpoſition of ſundry contrary matters. 


—_ 


CH A P at 
SECHE = 


In what caſes Diffamatorie words belong to the Eccleſiafticall, 
and what to the Common Law. 


Ow as concerning thoſe things which have beene ace 
aDVK! counted but in a certain mealure of the Eccleliaſticall 

EZ cogniſance,& yet notwithſtanding have anciently, in 
a matiner, been tried wholly at the Eccleſtaſticall Courts, ſuch 
as are matters of Diffamation, and matters of Baſtardie, both 
which now adayecs are much challenged by the. Temporall 
Courts, to be of their cogniſance, But here firſt of Diffama- 
tion, then of Baſtardie. 

To diffame therctore is, as Bartol (aith, to utter reproach- z.70/1. :=»p1. 
full ſpeeches of another, with an intent to raiſe up an ill fame F. de /egar. 3. 
of him ; and therefore himſelfe expreſſceth the act it ſelfe in 
theſe words, Diffamare, eſt in mala fama ponere. 

Albeit Diffamations properly confiſt in words, yet may 
they alſo be done by writing,as by Diftamatory Libels, & alſo 
by deeds,as by fignes & geſtures of reproach;for theſe noleſle 
ſhew the malictous minde of the Diffamer, than words do. 
— Diffamatory words are utteredeicher in ſome ſcoffing or |, 
jelzing manner,ſo as facere & merry men uſe to doe, to make ;;,,.;...- v4. 
the company merry wherein they arc ; or they are ſpoken by guacungue de 
ſume that have ſome weakencſle, or diſtemperature in their <14/,» g/eſ-de 


braln,either by drink, phrenſie, or other lightneſlſe, or by any ſent .excom. 
Hh 2 raſhaeſſe 
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raſhneſſe in their tongue : or they arc poured out upon ſome 
ranicor and malice, by ſome that envy another, with1nrent to 
diffame him, & ſpread abroad a matter of diſgrace upon him, 

If they be ſpoken in a jeſting manner to make the compa- 
ny merry, if it bee ina fine ſort delivered, it 1s by the Greeks 
called %7amaiz, and is by efriftotle held to be a vertue, al- 
though by S. Pant it is condemned as a vice ; but if it bee in 
homely and grofle ſort delivered, then is it accounted to be a 
kinde of radeneſſe or ruſticitie ; but whethet way ſo ever 
they be uttered, there is, for the moſt part, no advantage ta- 
ken againſt them, unleſle thereby there follow any diſcredit 
to the party , upon whom ſuch jeſts are broken, for then are 
they not without blame , Noximue enim Indus oft in vitio, net= 
ther can that bee called a jeſt or ſport, whereby a mans good 
name is hurt, or any crime impoſed upon him. 

The like may be ſaid of thote which ſpcak hardly of any by 
the lubricitie of their tonzue, or weakeneſle of their braine, 
who for that they arc not thought to ſpeake ſuch words mali- 
ciouſly, paſſe for the molt part unpuniſhed , Labricum enim 
lingua nov facile ad penam trahendameſt, no though a man in 
this caſe ſpeak ill of the Prince himlclfe: And the Civile Law 
is fo farre from raking hold of ſuch words in theſe caſes, that 
the Emperour himſelfe hath ſaid of them thus : $5 5d ex le- 
vitate proceſſerit, contemnendum eft ; ſi ex inſania, miſeratione 
digmſſimum eſt, 

Burt 1t the cauſe of fuch words bee rankor or malice, then 
are they altogether to be puniſhed , for that there can be no 
zuſt excuſe made for them. | | 


Such ditfamatory words as proceed of malice, imply either 


matters of crime, or matters of defe&. 
Such as imply matters of Crime, cither are ſuch crimes 


which 1t 1s expedient for the Common-wealth to know, a« 
Treafon, Felonie, Murther, Inceſt, Adulterie, and ſuch like, to 
the end they may receive due puniſhment, whereby God 
mzy bee pleaſed, and the Common-wealth ſatisfied ; Or 
they are ſuch crimes or faults, which it is not expedient for 
the Common-wealth co be acquainted vvith ; as vvhere one 
calleth one prodigall , or ſpend-thrite : For albeit it bee ex- 
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expedient for the Common-wealth,that no man miſ-ſpend 
his eſtate, for that the Common-wealth hath as it were an 


intereſt in every private Subjects ſtate, yet this is rather 


Mis owne hurt, than any other mans, andthat which hee 
ipends away unthriftily , commonly turnes to another bet- 
ter ſubjeRs gaine, whereby the Common-wealth is re- 
lieved in one, that it loſt inanother; and for the moſt 
part there is no great corruptionof manners in the example 
thereof. 

A great while it was before the Lawes of this Land 
tooke knowledge of Ditftamations, as counting them 
things belonging to the Spirituall Law, ſo they weredulic 
proſecuted, as may appeare by certaine Judgements and 
conſultations which have iſſued outthereon : but now let 
men proſecute them never ſo duely, yet Prohibittons goe 
out on them daily, and ſundry others are drawne to the 
common Law Courts by ation of the caſe ; wherein they 
have fo infranſchiſed themſelves, as that they take upon 
them to confine the Ecclefiaſticall Law how farre it ſhall 
0c therein. Which limitations notwithſtanding, as farre 
as I can conceive, are but diſtin&tions without differences, 
and ſo are in very deed but bare Sywonomres, that is, diverie 
names exprefling one thing : for allthe words in the ſaid 
limitation inferre no more tban this, that Ecclefiaſticall 
men are not to deale in matters of Diffamation , but 
vyvherc the matter of Diffamation Is onely Ecclefiaſtio 
call; and yet I reverence the Author thereof as a great 
mar, and of like excellence in this Law, as Pajinias 
vvas inthe other Law, and this I thinke to be commen- 
lation enough, for never any Lawyer in former a 
had more commendation , or eulogic of vvit than himſclfe 


22G. 


Term,1t. Hey, 
7./ol.22.Regoft. 
P48-49- 


In the firſt of theſe cafes, if a man proceede by ordinary © 1 7. r0liune 


_ courſe of Law, either for the puniſhiment of the finne, as ;epcrundar um, 
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him before the Temporall Judge,or by admoniſhing him by 


any charitable denunciation, with purpoſe to amend him, 
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and to recall him from ſuch offenſive wales as hee is char- 
ped to walke in + Or do any thing in Judgement for the de« 
fence of his owne cauſe, asin objecting ſome thing againſt 
the partie himſelfe, or his witneſſes, either for the cleva- 
ting, or diſcrediting of the truth of the cauſe, or the teſti- 
mony of the witneſſes; there can be no advantage taken a- 

ainſt him for he cannot be ſaid to defame, which uſeth the 
ſibertic the Law gives him ; albeit in this caſe ſome adviſe 
that a man ſhal obje& none of theſe matters againſt another 
in judgement, but when his cauſe neceſſarily requires ſuch 
things tobe ſpoken for the defence thereof, and that the 
partic that obje&teth them doth proteſt he doth itnot with 
a calumnious minde, but that the defence of his cauſe others 
wiſe would not be juſtified. 

Bur if any man doe any ofthete things malitiouſly, with 
purpoſe rather to utter his owne cankred ſtomacke, than 
that hee would benefit the Common wealth thereby, then 
is hee puniſhable : for alchough 1t be behoofefull for the 
Common wealth that bad mens faults ſhould be manife- 
ſted, that ſo wickedneſle may be puniſhed, yer is 1t not fit 
they ſhould be uttered 1n reproach and choller. 

Ofthe {econd ſort, although there be ſome that containe 
pettic crimes, yet are they many times ſo frivolous, as that 
rhey yeeld no action: for frivolous and ſmall things the 
Law regardeth nor. 

For ſuch Diffamations as ariſe upondefeRs, if the de= 
fets be ſuch that the contagion thereof is to be feared, uns 
leſſe thepeople be forewarned of the danger that may enſue 
thereon,as incaſcsof Leprofie,the Plague, the French Pox, 

Fj that it be revealed 
witha ſincere minde, rather to cauſe men to refraine their 
companie for feare of the infetion, than of any malicious 
humors againſt the partic,thereby to reproach him, it 1s no 
Diffamation. Bur if it be uttered in any ſpleenc or choller 
againſt the partie defective, then is it aRienable ; for it is 
an uncivile part to lay open another mans defects ; but if 
the detects be {uach, as It nothing availeth the Common 


wealth 
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wealth they ſhould be knowne; as where a man obzeReth 
againſt another any imperfeRion of his minde, or defor- 
mitic of his body, which hee had from his cradle, or hath 
happencdto him by any accident without any default of 
his, and cannot be eaſily remedied ; or reprocheth him 
with any thing in his ſtate 'or condition, wherewith hee 
is not juſtly to be charged, neither is there any juft cauſe 
oftercd the diffamer why hee ſhould uſe fuch diſgracetfull 
ſpeeches againſt the other, thenis it altogether puniſhable: 
For that ſuch things tend onely to contumelie and deſpite, 
which the Law ſeeketh by all meanes to repreFe, for thax 
thereby charitic betweene man and man 1s violated, and 
the peace of the Common-wealth is many times broken 
and diſturbed. 

The procceding in theſe cauſes inthe Civile Law was of 
two ſorts: for it was cither a4 publicam vinditam, or el(e, 
ad privatum intereſſe, aSthe partic injuricd made his choice 
thereof. ts ; 

eAd publicam viadittam, was when the partie Diftamed, 
fought to have the Diffamer recant his words,or tounder- 
goe ſome open and infamous puniſhment for his raſh and 
malicious {peeches,whereby it might be publikely knowne 
abroad that he did the other wrong. 

But Ad prvvatum wmtereſſe, was when hee fought not the 
recalling of the flaunderous ſpeeches which were given 
out 2gainſt him, but eſteemed his credit at ſome great rate 


(*5 t.1at hee would not for a thouſand pounds; or moreor ? 


lIefſe quantitie according as the worth and calling of the 
perſon is, have had ſuch ſpeeches gone out of him ) and fo 
feckes to have hts credit falved by recompence in money, 
as the Judge or Jurie, upon proofe of his worth and place, 
ſhall cfteeme it,and raxe it. In theſe ations, hee that ſued 
4d publicaw vinditam, and had followed fo farre, as that 
he had brought it to a Recantation or a publike diſgrace, 
could not have recompence of his credit by money, fave 
onely 1n caſe of commutation: neither hee that had got his 
credit valued by money, could have a publique diſgrace 

a){o 
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alſo inflied for his ſatisfation, but what way hee had 
choſen, with that he muſt have reſted contented, for that 
irefull mens wraths otherwiſe would never have beene ſa- 
tisficd, and the proſecution of theſe actions otherwiſe 

would be confounded. : 
Theſe two kindes of procecdingsthe Princes and Sages 
of former ages ſeeme to have ſorted tothe two kindes of 
ariſdicion that are amongſt us, the one Spirituall, the 0- 
ther Temporall:and theretore the Law of the Land it (elſe 
Gith, in a cauſe of Diffamation, when money is not de- 
manded, but a thing done for puniſhment of ſinne, which is 
all one, as when the Civilians lay, when it 1s done ad prbli- 
licam vindifam, it ſhall be tryed in the Spirituall Courts: 
whereupon by argument of contrary ſenſe it followeth, 
' that where the puniſhment of ſinne is not required, but a- 
mends in money is demanded, there 1t is to betryed in the 
Temporall Court, for the Law would that every man 
ſhould have his remedie agreeable to reaſon in what ſort 
him beſt liketh. And therefore be the fault what it may be, 
that the words of the Diffamation do ſound unto, as long 
as it ſtands but in words.,and the partic doth not take upon 
himto juſtific the rnatter that 1s compriſed under thoſe 
words, and doth ſecke but for the puniſhment of the ſlande- 
rous words onely,fo long itis to be tried at the Spirituall 
Law"; for the Law ſpeaketh tn generall in caſes of Diffa- 
mation, where puniſhment of linne onely is required: ſo 
that where a man is called Traitor, Felon, or murthercr, 
orany other crime belonging unto the Common- Law, bee 
ing every one of them words of great diffamation, ſo the 
partic therein ſceke puniſhment onely, and not his private 
intereſt, there the Spirituall Law 1s to hold plca thereof, 
For where the Law doth not diſtinguiſh, there ncicher 
ought wee to diſtinguiſh : but the Law hath ſaid in gene- 
rall, that cauſes of Diffamation, whole proſecution is thus 
qualihed, do belong unto the tryall of the Spiricuall Law: 
and therefore even thoſe caſes betore remembred where 
the partie followeth this Kinde of proſecutions, ought by 
that 


| 


| 
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that Law to belong unto the Spirituall Court, as onthe 
contrarie ſide, Spirituall canſes of Diffamation being pro- 
pounded to a pecuniaric end ought tobe orderedina Tem- 
porall Court, E -J 

Bur where any man takes upon him to juſtific the crime 
that hee hath objected, there either Court 1sto hold plea of 
the cr1methat properly belongeth to that Court, for thar 
now words are no longer in queſtion, but matter is intry- 


all, whether the partie diffamed hath indeed committed 


that offence that he is charged withall or no; which canbe 
tryed inno other Court, than in that to which it deth pro- 
perly appertaine. And that this was the courſe anciently 
held in matters of Diftamarion betweene the Ecclchaſticall 
ard Common Law, itis manifeſt by the Statute of 2.0f £4- 
ward the 3. chapter 1c. where although the Statute raxeth 
the perverſe dealing of ſuch, who when they had beene in- 
dicted before the Sherifes in their Returne, and after de- 
livered by Inqueſt before rhe Juſtice of the Aſliſe, did 
ſuc rhe indiRors in the Spirituall Court, , furmiſing 
againſt them that they had diffamed them, and.there- 
fore in that caſe forbad the like ſvirs; for that juſtice t 
by was hindered, and many people were feared ro indi 
Offenders: yet that Statute plainly ſheweth that 1n all other 
caſes of Ditfamation riſing our of Temporall crimes beſide 


this, the Eccleſiaſticall Law had the cogniſance : and thar - 


this was forbidden, it was not for that words of this na- 
rurc,could not be cen{ured at the Eccleſiaſticall Law, when 
puniſhment of fin onely is required, but for that it was noe 
fit that thoſethings, which had beene once ordered in one 
Court , ſhould be called againe to examination in ano. 
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ther : and therefore the generall proceeding in matters of 


Diffamation, is not there prohibited, bur the particular 
croſſing of matters after judgement 1s there reprehended. 
So that the diſtintion whereof I formerly ſpake , 
which raketh upon it te detcrmine when a caſe of Ditta- 
mation is of the Temporallcogniſance,and when of the Ec- 


cleliaſticall, cannot here take place: for that it 1s contrary _ 
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* theformer Statute or Decree that divided theſe caſes into 
Temporall or Ecclcſiaſticall cogniſance by the variette of 
the proſecution thereof, and that it is contrarie to the an» 
cient practiſe that hath confi1med this proſecution in ci- 
ther Court, but eſpecially in the Ecclefaſticall Court, 
which hath ſtill holden the triall of ſuch Diftamations 
wherein ſin hath bin only ſought to be puniſhed, untill now 
of late, that men have ſept over the bankes,of theirautho. 
ritic and confgunded either Juriſdiction with the promiſe 
cuous as one of another ; when as the Statute it ſelfe is 
plaine,that the Authors of this Statute or Decree, whether- 
ſoever you call it, which ſet theſe bounds to either Law, in; 
proceeding upon matters of Diftamation, reſpeRed not (o 
much the qualitie of the crune, upon whichthe Diffamati-. 
on grew, as the manner of proceeding therein, ayming in 
the one at publique vendia, which is to be ſought out of 
the Ecclefiaſticall Law, and inthe other at private intereſt, 
which 1s to be had out of the Temporall Law. 

Neither is an Action of Diffamarion, a matter of ſo light 
eſteeme or qualitie,(a mans fame or good name being jn 
equallballance with his life) as chat it ſhould bedrawne a. 
way to be attendant on any other action that is of ſmallcr 
weight or importance than it ſclte is: for this 1s one of 
thoſe Actions which for the ſpeciall preheminence there- 
of, are called Attiones prejadiciales, that is, tuch that draw 
{maller cauſes unto them, but themſelves arc drawne 6f 
none other, but ſuch as are like principall, or greater than 
themſelves are. So that unleſſe the manner of proceeding 
bring theſe cauſes under the compaſſe of the Common 
Law, in ſuch fort as | have before ſhewed, the coupling of 
them with another matter of the ſame Law, will hard! 
bring them under the triall thereof : fer that there be few 
actions greater then it ſelfe is, ſo that if the crime be Eccic. 
ſrafticall, how{oever tt taucheth a Temporall caule,the try- 
all ſhall be ſtill at che Eccleſiaſticall Law. And the fawe that 
L fay of Diffamations riſing out of Eccleliafticall crimes, 
i hold alfo to be truc in Ditfamations [pringing out of 


Temporall 
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Temporall crimes, where puniſhment is required forthe 
offence committed,and amends in money is not demaunde 
ed, unleſſe happily that grow of penance injoyned, which 
the offender will redeeme by giving money to the Judge, 
or to the partie grieved. And this I take to be a farre berter 
limitation for either Law, having the ground of the Civile 
Law, and a Statute of the Common Law,and common rea. 
ſon it ſelfe for ir, than the other diviſe 1s, which ſodiſtin- 
euiſheth rhis buſineſſe, as ſtil] itmakes it reſt in the mouth 
ofthe Judge, which cauſe of Diffamation is meere ſpiritu- 
2'l,and which not, which were not to be done 1f there were 
cleare dealing in the matter : for Lawesareſo to be made, 
as that as little as may be, be left to the diſcretion of the 
Judge, bur all be expreſſed as farre asthenatnre of the cauſe 
vvill giveleaye: vvhich albeit itbe hard to doe, for the 
varietic ofthe caſes thatevery day happen, never thoughe 
on before, yet that is to be laboured ſo farre as may be; 
tor this libertic of leaving many things to the Judges di- 
ſcretion, is many times great occaſion of confuſion in Ju- 
dicature, ſaying ſometimes this, and ſometimes that, as 
his private humor ſhall lead him ; and thereforea plaine 
diſtintion betweene both the Lawes vvere beſt , thac 
every man may ſce, and fay vvhat 1s proper to cither of 


them. 


SkECE 


T hat the ſuit of Baſtaraie, as well in the principall as in the 
wcedent belongs unto the Ecclefiaſticall Law. 


Nd thus farre as concerning matters of Diffamati- 
on. Now followeth that I ſpeake of matters of Ba- 
{tardie. 
Baſtardieis an unlawfall ſtate of birth, diſabled by divanc 
and humane Lawes to ſucceed tn inheritance. 
Of Baſtards, tome are beger and borne of ſfhagle women, 
(in which ranke alſo 1 put widowes)ſome other of married 


Women. 
I1i2 Of 
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Of ſingle women, ſome are ſuch as a man may make his 
wife, if himſelfe be ſole, and unmarried, asthole ti:at are 
kept as Concubines in place of a mans wite; ſome other are 
{uchas a man cannot make his wife, although himſclfe be 
ſole and unmarried, for that either they are already pre- 
contracted to ſome other, or that they be in {o neere a de - 
gree of affinitic or conſanguinitic oneto the ather, that the 
marriage would be damnable,& the ifſue thereof unlawtnll. 

Oftuch as are begotten of ſingle women, by ſingle men, 
who are in caſe to marriethem if they will, ſome are called 
by the Civile Law Filii Naturales becauſe they were begot 
by ſuch as they held for their wives, and yet werenot 
their wives, who might be legitimate by ſundry wales, as 
hereaſter ſhall be ſhewed. 

Some other begot of ſingle women, if they were begor 
in vage luſt, without any purpoſe to hold ſuch a one for a 
Concubine,but upon 2 defire only to ſatishea mans preſent 
luſt, whether they were begotten by married men or ſingle 
men, were called Sparss,vvho for the moſt part are putative 
_ children, and their father 1s not otherwiſe knowne then 
by the m2thers confeſſion, vvhich ſometimes faith true, 
ſometimes otherwiſe. 1ſidore ſaith, they vvere ſo called 
becauſe they were borne out of puritic , tor thatſuch kinde 
of luſt is contrary to boly Matrimonie, whoſe bedis un- 
defiled, and therctore the other is corrupt , and abomi- 
nable.. 

But where any was borne of a woman ſingle or marri- 
ed, that proſtituted her felfe tro every mans pleaſure, and 
made publike prof-fſion of her ſelf robe an harlot, (ſuch as 
they are whom the Law calleth Scorra) theſe were called 
CManzeres. 

Thoſe which were begotten of married wemen were 
called Noths,becauſe they feemed to be his children whom 
the marriage doth ſhew,bur are not,no otherwiſe than ſome 
Feavers are called Nothe,that is,baſtard feavers,becauſe the 
imitate the tertian or quartan Feaver in heat , and other 
accidents, but yet are neither tertians nor quartans, as the 


learned 
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learned Phiſicians well know : but theſe are counted ſo to 
bee baſtards,ifeither the husband were ſo long abſent from 
his wife, as by no poſlibility of Nature the childe could bee 


his ; or thatthe Adulterer and Adultereſſe were ſo knowne 


to keepe company together, as that by jutt account of time, 
it could not fall out to be any other mans childe but the A- 
dulterers himſelfe : and yet in theſe very cafes within this 
Realme, unlcſſe the huſband be all the time of the impolsi- 
bility beyond the Seas, the Rule of the Law holds true, 
Pater ts eft auem nuptie demonſtrant. 

The moſt netarious and laſt kinde of Baſtards are they 
whom the Law calleth [»ceſtuofs, which are begot between 
Aſcendents & Deſcendents 5» 1nfinirzuw, and betweene Col- 
laterals, ſo farre as the Divine Prohibutionand the right in- 
terpretation thereof doth ſtretch ur ſelte. 

The cffeRs of thele forts of Baſtardies are divers. 

Firſt, it ſtaineth the bloud, for that hee that is a Baſtard 
can neither challenge Honour nor Armes from the Father 
or Mother, for that he was begot and borne out of Matri« 
moiny, which is the firſt ſtep to Honour : and therefore the 
Apoltle calleth Miarriage honourable, whereupon it muſt 
follow, that the oppoſite thereof is ſhame ; for,albeit it bee 
no finne for a Baſtard to be a Baitard, yer is it a defeR in him 
tobe ſuch a oneand a thing eaſily ſubjeR to reproach. 

| Secondly, it repelleth him thar is a Baſtard, from all ſuc. 
ceſs1on, deſcending from the Father or the Mother , whe- 
ther it be in Goods or Lands, unlefſe there bee ſome other 
collatcrall proviſion made for the {ame : for that all ſuch 
Lawes and Statutes as are made to any of theſe purpoles, 
were intended tothe benefit of tuch as are legitimate, and 
are next of kin by lawtullfucceſston,and not by unlawful 
conjunaion. 

Tolcgitimate him that was a Baſtard, when there could 
no claime be made unto his birth-cighr but by grace, among 
the Romans were {lundry wayes ; firſt where the Father of 
the Baſtard ( they being both ſingle perſons) marricd the 
woman,by whom he begot the child;(lecondly, where the ta- 
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ther did by his laſt Will and Teſtament, or by ſome publick 


mſtrument ſubſcribed by wicnefſe,name him to be his natu- 
rall and lawfull ſonneor ſimply his ſonne, without the addi- 
tion of any of theſe two words, baſe, or naturall, and there- 
withall did make bum his heire, which coald not be, but in 
ſizch cafes onely, where the father had no other naturall and 
lawfull childe left alive. 

_ Thirdly, whereas che Prince by his Reſcript, or the Se- 
nate by their Decree, did doe any one that credit, as to grant 
them the favour of legitimation, which was done, tor the 
moſt part, in ſuch caſes onely, where either; the father of 
the childe, or the childe himſelfe, offered himſelte to be at- 


tendanc on the Court or Prince. 


28.3.C4p. 7+ 


Et Mar, 1. par {t- 
ament.cap. 1. 


In this Realme, none of the foreſaid ſegitimations take 
place, as farre as I canlecarne, bur onely that which is done 
by Parliament, and that very rarely ; for beſides thoſe that 
King Henry the cigth did inthe variety and mutability of 
his minde, towards his owne ifſue, | thiake there cannot be 
many examples ſhewed : for, as for that which is wrought 


by ſabſequent Marriage, being a thing anciently preſſed by 


the Clergie of this Land, to be admitted in like fort, as it is 
aſed ih other Lands, where the Ecclefiaſticall Law taketh 
place ; it was rejeRed by the Earles and Barons with one 
voyce, and anſwer was made, that they would not change 
the Lawes of the Realme1n that point, which to that time 
had beene uſed and approved. All theſe caſes of Baftardie 


$n other Lands, whether they be ſuch, or not ſuch, are tria- 


ble by the Eccleſiaſtical Law : But here with us it is que- 
ſtionable, to what Law, and how farre they doe appertaine, 
whether to the Eccleſiaſticall or Temporall. 

For the marter of Baſtardie, what it ts,the Eccleſiaſticall 


Law, and the Temporall differ not ; bur there is a diverſitic 


berweene them in the proſecution thereof, for the Eccleſia. 
{tical Law bringeth it two wayes in Pagnnny the one 
incidently,theother-principally;burt the Common Law ma- 
keth rwo ſorts thereof, the one gencrall, the other ſpeciall: 
But firſt of che Ecclefralticall diviſion, then of the Tempo- 
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Baſtardie is then aid to be incidently propounded, when 
it is laid in barre of ſome otherthing, that tis principally 
commenced ; as when one ſueth for an inheritance that he 
pretendeth is due unto him by h1s nativitie, an other croſ- 
ſeth him therein, by obzeRing againſt him baſtardie, with 

urpoſe to exclude him from his action inthe inheritance: 
hs the barre is in the incident, becauſe it comesexcluſive- 
ly to the aQion of inheritance, butthe action for the inheri- 
tance it ſelfe was in the principall, tor that it was begun in 
confidcration of the inheritance , and not with intent to 

rove himſelte legitimace ; which happily hee never 
dreamed of, when he firſt cntered his acionfor the inheri- 
tance. In which caſe, he which is charged with the baſtar- 
die, may require him(ecife tobe admitted to prove himlſclte 
legitimate, before the Eccleliaſticall Judge, and to bee pro- 
ncunced to be ſuch aone. Ad Curiam enun Regiamnon per- 
tines apnoſcere de Baſtardia : Agauift which the Law of the 
Land doth not oppoſe it ſelfe, but acknowledge tt to bee 
the right of the Church. And yet toavoidall ſubrill and 
ſurreptitious dealing in this behalfe, it hath ſer downe a 
warie and cautelous forme of proceeding, by which the 
ſame ſhall be brought unto the Ordinarie, and ſuch as have 
intereſt in the ſuit, may have notice thereof, and time to 
obje in forme of Law againſt the prapfes and witneſſes of 
him that pretends himtelfe to be Mwulter, if they fo thinke 
god : and what ſhall be certtficd herein by the Ordinarie, 
as concerning the nativity of him that is burthened to be a 
Baſtard, ( that is, whether hee were borne before or after 
his Parents marriage) ſhall be ſupplied in the Kings Court, 
cirher by judging for, or againſt the Inheritance. 

But Baltardic 1s then taken to bee principally propoun- 
dd, when either one finding himſclte to be greeved with 
ſome malicious ſpeech of his adverſaric, reproaching him 
with Baſtardie, or himſelte fearing to be impeached in his 
god name, or right, doth take acourle to clecre his nativi- 
tie, by calling intothe Law, him or them by whom hee 1s 


reproachcd, or feareth ro bee impeached un bis right and 
credit, 
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credit, to ſee him, to prove himſelfe legitimate, andto al- 
ledge & objeR againſt it, if they ought have,or can have to 
the contrary: which ifcirher they doe not,or doing to the 
utmoſt what they can, can bring no god matter againſt his 
profe, but that it ſtands ſtill god and cffecuall in Law, to 
all intents and purpoſes whatſoever ( alchough perhaps 
hereby hee ſhall not be able to carry the inheritance, both 
for that ic appertaineth not tothe Eccleſiaſticall Law, to 
judge of Lands, Tenements,or Hereditaments ;and alſo for 
that there isa preciſe forme ſet downe by Statute , how 
{uirs of this nature ſhall be recovered ) yet if no oppoſite 
or contraditer appeare herein, and the ſuit was onely ta 
ken in hand againlt ſuch,as either openly reproached him,or 
ſecretly buzzcd abroad ſlanderous ſpeeches, as concerning 
his legitimation : it 1s not to be doubted,but by an accident 
alſo it will be good for the inheritance it (elfe, for where a 
mans legitimation is ſufficiently proved, thercon followeth 
all things which naturally therero belong. But ifany man 
urge the forme of the Statute, being intereiſed therein, then 
muſt it neceſſarily be followed, for that otherwiſe it would 


| bethought, all that was done before, ſo farre as it may con- 


cerne the inheritance , although it were but in a conſe- 
quence, were done by colluſion. This kinde of proceeding 
hath been much more in uſe informer times than it is now, 
and never any oppoſition made againſt it : but now it goeth 
not altogether cleere without contradiction, as many other 


_ things are offenſively taken, which notwithſtanding have 


g09 yoo and ſufficient warrant for them. 
And (o farre as concerning the Eccleſiaſticall proceedings 
in this bulincſſe : Now to the Temporall ſorts of them. 
Generall Baſtardie is fo called, becauſe it comes in inci- 
dently, and is in grofſe objeRed againſt ſome that ſuc in a 
:marrer principall, to diſappoint his ſuit. This ſuit, becauſe 
It is of the Eccleliaſticall cogniſance, it is ſent by the Kings 
writto the Ordinarte, with certaine additionsfor more per- 
{picuity of the 1nquirie thereof ; as that whether he that is 


_ charged with the Baſtardie, were borne in lawtull Marri- 


monic, 
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monie,or out of Matrimonic,or whether he were borne be- 


Lib. [ntr ae, 


fore his Father and Mother were lawfully contracted tOBE- fol.zs. 


ther in Matrimony,or aftcr. All which the Ordinarie makes 
inquiric upon by his owne Ordinarie and paſtorall aurhori- 
tie ; for that matters of Baſtardy doe originally belong to 
the Eccleſiaſticall Court, and not to the Temporall : And 
as hee findes the trueth of the matter by due examinati- 
onto bee this, or that, ſo hee pronounceth for the lame in 
his owne Conſiſtoric, and makes certificate thereupon to 
the Kings Court accordingiy ; andas hee pronounceth, fo 
the Temporall Judges follow his ſentence in their Judge- 
ments, cither for, or againſt the Inheritance that 1s in que= 
{tion, I 

Speciall Baſtardy they ſay is that, where the Matrimony 
is confeſſed, but the priority or poſterioritie of the Nativ- 
ty of him whole birth is 11 queſtion,is controverſed;which 
to my thinking, if | conceive aright, 1s no other thing than 
the generall baſtardic, tranſported in words, but agreeing 
in ſubſtance & matter with the other: for even theſe things 
which they pretend make ſpeciall Baſtardie, are parts and 
members of the generall Baſtardie, and are either confeſ- 
ſed or inquired upon by vertue of the Kings writ inthe 
ſame : For firſt for the Matrimonie that 1s here mentioned, 
it is there agniſed both by the Plaintife in pleading of it, 
and the Defendant in the an{wering thereto, and therefore 
the Plaintifes plea is thus ; Thou art a Baſtard, for that 
thou waſt borne before thy parents were lawfully con- 


Bratton, 


tracted together in Marriage , or before their Marriage 


was ſolemnizcd in the face of the Church : To which the 
Dctendan:s reply is, I am no Baſtard, for that 1 was borge 
inlawfull Matrimony, or that 1 was borne after that my 
Father and Mother were lawfully married rogether : In 
both which you ſee, there is a Marriage confeſled, and the 
queſtion onely 1s of the priority or poltertority of the nati- 
vity of him that is charged withall, whether it happened 
before, or after his parents marriage, which, as they hole, 


is the other member of ſpeciall Baſtardie: and yer this 
priority 


— 
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prioritie or poſterioritic of nativity, by vettue of the Kings 

writ, comes to leſſe in inquirie to the Ordinarie inthe caſe 

of the generall Baſtardie,chanthey make tt to be traverlable 

inthe ſpeciall Baſtardic ; and rherefore the writ to the Or- 

| dinary for generall Baſtatdie, 1s concewed in this manner : 
EibeIntla”. uit. Inquivatis mrum pretdifine «A. pars rea, genitns vel na- 
35: 18: ſuit ante Matrimoniam contrattum mter talem Patrem 
6unvillltb.7. faum, & talem Hatrem ſuam: vel poſt. Sothar either they 
"2 muſt confeſſe there is no ſuch baſtardie, as they make ſhew 
there is, diverſe from that that is tried before the Eccleſi- 
aſticall ſadge, or that themſelves doe confound the mem- 
bers that ſhould dividethe fame, and make them one, or 
the other, as them lift ; for both iimply they cannot be, un« 
lefſe they be diſtinguiſhed with other notes and differcn- 
ces, than hitherto 1 finde they are. But to ſay the truth, if 
theſe things be well weighed and confidered, ſpeciall Ba- 
ſtardie is nothing elſe, but the definition of the generall, 
and the generall againe 1s nothing but the definite of the 
{pcciall:for whofoever is born out of,or before lawfull Mas 
trimonie, hee 18a Baſtard, and he againc is a Baſtard rhar is 
borne before, or out of lawfull Matrimony , fo that thefe 
things to bee a Baſtard, and ro bee bornc out of lawfull Ma- 
tr1mony aye convertible one: with the other : fothen as it 
were very hard to make-a divorce betweene theſe things 
thatare ſo heere in nature one'to the orher, : being convertt= 
blo termes one tothe other; ſohard againe it were in poli- 
cic to disjoyne theſe things in triall, that are fo neere in af« 
finitie one to the other, becauſe they are the ſame in ſub 
— ance and nature as the other are,and therefore Zodem jure 
42.4.0 2-0" penſers debent;And allo we contiventia canſaram dividantnr, 
TR which is nolefle abfurditic in Law, than it isa grofſencfle in 
other learning, to deny a principke, or generall Maxime of 

_ the profeſsion. 

'* And ſofarre hitherto as concerning thereaſons and-az»uy. 

ments, that may be brought againſt this ſpecial] Baſtardic. 

Now reſteth that Iſhew by ancient precedents, that both 
theſc forts of Baſtardy have appertained to the EccleGaſti- 


call 


J 
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call Courts onely, and the firſt precedent is 1athe incident 
the other in the principall :; and the precedent 15 no lefle 
ancient than Hewry the ſeconds time, as that which happe- 
nedunder Alexaxder the third, about the yeare of our Lord 
1160. and the caſc 1s this. 'Y 

A certaine man of Norwich Dioceſle called R. H-had iſſue 
I. H.who had a Son called C.f{/,H, deceaſing before R. H. 
kis Father, C. H. ſucceeded in his Grandfathers Inherit» 
tance, his ſaid Grandfather being dead ; but AZ.H. Brother 
to the ſaid Grandfather,pretecnding that the taid 7. H.was a 
Baſtard, draweth the ſaid C. H. into the Temporall Court 


upon the Inheritance z whereupon (*H.called the faid A. 


H. into the Biſhop of Norwich his Court, for the triall of 
his nativity ; bur the Biſhop long protrafting the cauſe, C, 
H+ appealed to the Pope, who delegarcd the ſame cauſe to 
the Biſhop of Excefter, and the Abbot of Hereford, with or-= 
der, That if the ſaid 44. H.ſhould not within two Moneths, 
prove that which hee objeRed-againkt (H.that then they 
ſhould imimare the ſame to the {ſecular Judge,before whom 
the'inheritance was in queſtion, that he ſhould not ſtay any 
longer: upon the queſtion of ey, but proceed to 
Judgement in the cauſe of the inheritance, Which preſident, 
though it be long before the Statute of Baſtardie, made by 
Henvy the-6. and fo' no writ went from the Temporall 
Court, for the certificate thereof : yer it ſhewes, that the 
Temporall Judges in thoſe dayes did not proceed to Judge. 
ment inthe principall cauſe, before the incident were deci- 
ded by the-Ordinarie z 2nd that they-counted baſtardy then 
to be ofthe Ecclefiaſticall cogniſancezand that it was laws 
full for him that was pretended to be a Baſtard, to appeale 
from his Ordinarie, it either the Ordinarie detracted the 

derermination thereof, or were ſuſpedted of parriality. - 
Andthus farre' ofthe incident. There'is an other muctr 
like precedent to this in the ſame Kings dayes; but that is 1 
the principall, for that the inkeritance came nor firſt in que- 
ſtion, but the legitimation irſelfe, and the caſe is as follows 
cth;A certaik man called 'Ratph,kept one Analane, the _ 

Cc3 0 
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of one eAllin,by whom he was ſuppoled to have begot one 
Agatha, who alſo being marricd, had a Sonne called Ks. 
chard ; Ralphe going beyond the Sea, left Richard and his 
Mother efgatha in poſſeſsion of all his goods and lands ; 
but newes being after brought, that the-{aid Ra/phe was 
dead beyond he Sea, Francs the Brother of the ſaid Raphe, 
ſpoyled the faid Richard of the poſſeſs1on of all the gads 
and lands he had of the ſaid Ra/phe his Grandfatber,for that 
he did pretend the ſaid eFgatha his Niece, and Mother of 
the ſaid Richard was not borne of lawfull Matrimonie, ſo 
that ncitheir ſhee her ſelfe, nor her ſonne ought to ſucceed 
the Brother of the ſaid Francs, but that the inheritance 
thereof did belongunto himſelte : whereupon the ſaid Rs- 
chard being thus ſpoyled by Fraxcs his great uncle, obtai- 
ned Letters of reſtitution to the Biſhop of Lonwden,the B. of 
Worceſterand the B. of Excefter,under this forme: Thar be- 
fore they entred into the principall cauſe, which was this, 
Whether the ſaid Agathe were borne inJawfull Matrimo= 
nie,or not,they ſhould reſtore the ſaid Kichard to his Grands 
fathers inheritance. Burt the Biſhop of Rome, after ynder- 
ſtandivg by the faid Delegates, that the plea of inheritance 
within this Realme, did not belong unto the Church, but 
unto the King, recall'd that part of his refcript,whichcon- 
ccrned the reftitution of the ſaid Richard to his inheritance, 
and gave order to the forefaid Biſhops, to proceed in the 
cauſe of legitimation; willing them to inquire, whether the 
ſaid Agarba were borne of the ſaid Aneline in the life time 
of her huſband Alu, & when ſhedwelt and cohabited with 
hit, as with her huſband ; or whether the ſaid Ratphe, Fa- 
cher of the ſatd Agatha, kept the ſaid Ane/ine openly and 
publickly, while the ſaid Al yer lived ; And if they found 
1tto be ſo, then they ſhould pronounce her the id Agatha 
eo bee a Baſtard, for that Azelsne her Mother could not bee 
counted to bee a. wife, but'a whore, whichdchiling her 
huſbands bed ,: preſumed to keepe company with an o- 
ther, her huſband yer being alive : But if they found ic 
otherwiſc, then they ſhould: pronounce her, the-Gud e-5- 
| ER] gaths 
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gathato be legitimate. All which-was done after the death 
ofthe ſaid Ralph and eAneline, as the Decretall it ſelfe 
ſhewes: Neither was there any authoritie that oppoſed ic 
{clfe againſt that proceeding , but held it to:be goodand 
lawfutl, though it: were in'terme of fpecialt Baſtardir, for 
thenthat which they now call fpeciall Baſtardic, was not 
borne. Beſides hereby .it appearerh, that the Ordinaries 
then did not onely proceed in caſes of Baſtardie incidently, 
that is, when a ſuit was:before begun.in the Common Lav, 
upon atriall of inheritance, andthathy wra fromthe Tem. 
porall Courts, but even originally, and that to prepare way 
unto inheritance,or any other good that was like to accrue 
unto a man by ſucceſſion, ;or to avoid any inconvenience 
that might keepe him from promotion, as may appeare' by 
this practiſe following. _ * - 92-5 II 53.4 
Pricſts in the beginning of the Raigne of Fexry the 3. 
yet married iecretly, and'their children were counted: ca- 
pable of all inheritance, and other benefits that might grow 
unto them by lawfull- marriage, ſo that they were able co 
prave that:their parents. were: lawfully martice rogether 
by wicneſles, or tnftraments : which many thildren did, 
either upon hope of tome preferment,that byrſucceſſion or 
otherwiſe was like to come unro ther; or:te.avoid-fome 
inconyentence thatotherwife migholight upiasthein:for 
the want of that proote, {oine: their parentwyeriiving; os 
thersthcir parents being dead, and theproceddiags before 
the Ordinary was holden good, to all intents and purpo- 
ſes, even inthe Common Law, for other wiſe they would 
not have {o frequented it: for as yetthere was made nopo- 
ficive Law againſt marriages of Prieits, and Miniſters, but 
the Church of Rome then plotting againſt it,{for that by 
that they pretended the cure of Soules was negleRed, and 
the ſubſtanc of the Church waſted and diipared,) did 


by Orbs then Legatc 4 Latere to Gregory the ninth or- 
der by a Conſtitucion, that all ſuch Miniſters as vvere 
married, ſhould be expelled from their Benefices , and 
their Waves and Children ſhould be excluded from 
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all ach livelihood, as the Fathers had got during the time 
of the Marriage, either by themſclves, or by any middle 
perſon, and that the ſame ſhould become que unto the 
Church, wherein they did refide, and that their children 
fro that ting fidrth ſhould be diſabled to: injay holy. orders, 
_ unleſſe they were otherwiſe favourably diſpenied with- 
all;which Gonſtitution although it wrought to that effec, 
to barre Pricits for that time of their Marriage, untill the 
light of the Goſpell:burſt our, and-thewed that chat do- 
Arine was erromiony, yet to/all otherefteRts, theprocee. 
ding in the caſc- of Baſtardic ſtood good as a thing duc to 
be done by holy Church. And therefore Linwodcomming 
long after, inhis Catalogue that hee maketh of Ecclefiaſti- 
call cauſeg, reeiteth Legitimation for one among the reſt, 
for that in thoſe dates there was nodiſpute or practile co 
the contrarte. 7. 

 Andthus farre as concerning thoſe things wherein the 

Ecclcliafticall Laws are hinderedby the Temporall intheir 
+ praccedings cantrary to. Law,Statute;and cuſtoine ancients 
ly obſeryed,; which was the third partof my generall di, 
yiſion;Now it followeth that [ ſhew wherein the Eccleſi- 
aſticall Law may be relieved, and fo both the Lawes know 
theirowne;:bounds, and not one to over-bcarethe other as 
they:docatthis day; toi:the great vexartion ofthe ſubject, 
and the intolerable confufion of them both,which is the laſt 
acer chwnennds oi 300 hots: 
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CHAPTE” 


SECT. I. 


The meanes how to relieve the (it roll Law : bat þ "= art of 
two ſorts : that two thing. are ye uired #6 the Wt meane, 


and that the former of theſe uu tbe right intefpretation of 


 LO_ what that 15, 


SE 4 He meanes therefore to: ates akin profelsici 
\\ of the.Civile Law are: twos: The farſt.is, by the 
2 reſtoring of thoſe things whigh have beeric po» 
| > werfully by the Common-Law taken from 
To the bringing of them backeagaineunto their old 
and wontedcourſc : , The other is by allowing themithe 
praciſe of ſuch: things as are grievancesin the Common» 
wealch, and fit to be reformed by fome: Eourt,' but yer are 
by no homesLaw provided for. + 

The firſt of theſe ſtands intwo things, whereof the one 
is the right interpretation of the Lawes, Statutes and cu- 
ſtomes which are written, and deviſed inthe behalfe of the 
Eccleſiaſticall Law. The other coofifteth mrthe-correRing 
and ſupplying of ſuch Lawes and Statutes-that are' cither 
fuperfluous or defedive. in the perining; madeintheobo- 
halte (as it ts pretended } of the Eccleſtaiticaliprotefſion; 
bat yet by reafon of the unperfe& peonicg zbercot;are con 
ſtrucd tor the moſt part, againſt them - . » 

The right interpretation of the Law, Statutes, and Tus 
ſtomes pertaining tothe practiſe, ſtandeth as is pretended in 
the Judges mouth, who notwithſtanding haththae autbori» 
tie from the Soveraigge, and that notto;judge'according 
as him beſt liketh, but according as the right of the cauſe 
doth require. - 

1 


h. - 2 
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The ſupply or reforming of that which 1s over-plus, OL 
defeRive, is in the Parliament, ſo notwithſtanding as thar 
the Prince evertmore breatheth life into that which 1s done. 
Lawes, Statutes or Cuſtames, are _ belt interpreted 
when as the very plaine and naturall ſenfe of them 1s ſoughe 
after, and no forraine or ſtrained expoſition 1s mixt with 
them;for that turneth juſtice into worme-wood,and judge- 
ment into gall : then that the judge be not too ſubtill in his 
interpretation, but follow ſuch expoſition ofthe Lawes, as 
men of former age have uſed to make, if rhey be not plzin- . 
ly abſurd, and erronious, for of ſhifting of interpretations 
breedeth preat variance in mens ſtates, among ſuch as have 
buſie heads, and much diſcrediteth the Law it ſclfe as 
though there were no'certaintie init: with which although 
_ the fageJudges of our time cannot be charged, for ought 
that Iknow, yet (I cannot tell how) men much complaine 
that Lawesarc farre otherwiſe conſtrued in theſe dates, 
than they were in former ages : which as it isan ordinarie 
complaint in the Temporall Courts, fo it is not without 
cauſe; much lamentcd at the Spirituall Court, where the 
interpretation uponthe three Statutes of Tyrhes made by 
King Hemry the eight, and £dwerd his ſonne, among other 
inconſtancies of cther Lawes, hath ſuch grcat varictie of 
ſenſeandunderſtanding in ſfundric points thereof, as that if 
the makers thereof were now alive, and the firſt expoli- 
tors thereof ſate in place of Judgement againe (the Sta» 
tutes being meaſured by the interpretation they now 
make of them ) yvould hardly acknowledge them cither 
to be the Statutes that they then made, or the other did 
after ——— declare: for every of theſe Statutes and 
the ſenſe that wasgiven of them , vvas wholy for the bee 
nefit of the Church, according to the cenor thereof, but as 
they now receive explication,, they are not onely not be- 
neficiall unto the Church, but the greateſt hinderance to 
the ſame chat may be ; for the wordsare made to jarre with 
the ſenſe, and the ſenſe vvith the vvords, neither is there 
Keptany right analogic in them : and therefore the Reve- 
| renu 
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rend Judges are to be intreated(becauſe they challenge unto 
themſelves the opening of the Statutes alone, albeit perad- 
venture that be yer /#b judice,where the Statute of Eccleſi- 
aſticall cauſes is to bC interpreted ) that they would recall 
ſuch exorbitant interpretations, as have of late gone a» 
broad upon theſe Statutes, and reſtore them to theiranci- 
ent ſenſe, and underſtanding. No man can ſo cunningly 
cloake an interpretation, but another will be as cunning as 
hee to ſpie it out, and then the diſcredit will be the Lawes. 
eA [mall errour((aith eArifotle)in the beginning, « a preat 
one in the end, and hee that goeth ont of the way a lutle, the 
longer he goeth on,the further bes off from the place his voyage 
was to: andtherefore the ſpzedier returne into the way a- 
gaine is beſt. The old Proverbe 1s: He that goeth plainly go- 
eth ſurely, which may be beſt verified in the expofition of 
the Law, if any where elſe ; for commonly men oftend no 
where more dangerouſly than under the authoritie of the 
Law,and therefore one faith very well, that There are two 
 {alts required in a Fudge, the one of knowledge, whereby hee 
may have thill to Fudge wuprightly ; the other of conſcience, 
whereby hee may be willing to judge according to that as hu 
(kl leadeth him anto:both which being in the grave Judges, 
It is not to be doubted, but they will be eafily induced to re- 
view their owne, and their predecefſours interpretations, 
and reduce ſuch exorbitant expoſitionsas have {caped our 
thercofunto the right and naturall ſenſe thereof: which if 
perhaps they ſhall be loath ro do, for becauſe it makes for 


Lth.1, Polite. 


them, or for ſome other like partiall reſpeR, then humble 


ſupplication is to be made unto his Majeſtie, that hee him- 
{elfe will be pleaſed to give the right ſenſe of thoſe things 
which are 11 controverlie betweene both the Juriſdii- 


ons: for his Majeſtie by communicating his authoritic 


to his Judge to expound his Lawes, doth not thereby ab- 
dicate the ſame from himſelfe, but that hee may aſſume 
ir againe unto him, when and as often as hee pleaſeth. 
W hoſe interpretation in thar is to be preferred before 
cheirs, firſk for that his _ OG is impartiall 
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25 hee that will not weaken his left ſide ro make ſtrong his 
right( for ſoare theſe juriſdictions as they are referred un- 
to his politique bodie) but will afford them equall grace, 
and favour, that hee may have like ule of them both,cither 
in forraigne or domeſticall bufineſſe,as occafion ſhall ſerve: 
then that his Judges interpretation maketh right onely to 
them betweene whom the cauſe is, but his highneflle exe 
poſitionis a Law unto all, from which it 1s not lawfall for 
any ſubject to recede,neither is it reverſcable by any, but by 
himſclfe, upon a ſecond cogitation ; or him that hath like 
anthocitie as himſelfe hath: and therefore moſt fit to be in-= 
terpoſed no and juriſdiction, that the 
one partie be not Judge againſt the other in his owne cauſe, 
which-is both abturd and dangerous. 

And let this ſuftice for the right interpretation of Lawes 
and Statutes: Now it followeth that I ſpeake ſome- 
thing of the ſupplies that may be made to the defeRts that 
are in the ſame. | 


ECT. 2. 


The /econd thing required to the firſt corre ing of ſuperſtition, 
and ſupplying of defettrve Statutes. 


T is not to be doubted, but it was the full minde and in- 

tent of the Lawmakers, which.made thoſe three Statutes 
to infeoffe the Ecclefialticall Courts in the inheritance of 
all thoſe cauſes that are compriſed in thoſe Statntes, ſave 
thoſe that are by ſpeciallname exempted, and that they did 
by the ſaid Statute, asit were deliver unto them full and 
_ poſſeſſion of the ſame,for even ſo tundric branches of 
the ſaid Statute do ſhew, as I have elſewhere made it ma- 
nifeſt: and that there hath growne queſtion upon man 
points thereof, andthat the profcfiours of the Eccleſiaſt i- 
call Law have beene intcrupted in the quiet poſſeſſion, 
thereof, commeth ofthe unperfe penning of the lame,and 
not of any jult title or claime that may be made by the pro 
feflours of the other Law thercunto : bur this isa thing 
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not onely proper to theſe three Statutes, but alſo common 
coall other Statutes which are writ of any Eccleſiaſticall 
cauſes within this Land; which notwithſtanding may be 
remedied, if it (ceme good unto his ſacred Majeſtic and the 
reſt ofthe wiſedome of the land aſſembled together at any 
time forthe making of wholſome Lawes, and the refor- 
ming ofthe ſame, by ſupply of a few words 1n ſome places, 
or periods that are deteaive, and yet keeping the true 
mcaning and ſenſe'of the ſame. 

Asfor example inthe Statute of the two and thirtieth of 
Hery the eight, in the $ wherefore,necre the beginning of 
the ſame Statute, the Stature ordering, that all perſons of 
this Realme, and other of the Kings Dominions ſhall truly, 
and cffeQually ſer out, and pay all and ſingular Tythes, ac- 
cording tothe lawfull cuſtomes, and uſages ofthe Pariſhes 
where they grow, and become due: becauſe there isa que- 
ſtion made where thele cuſtomes and uſages ſhall be tryed, 
inthe Ecclefiaſticall or Temporall Law ; if theſe or the 
like words had beene added to the ſame ( to be proved be- 
fore an Eccletiaſticall Judge after the forme ofthe Eccleſia- 
ſticall Law,and not eliewhere)the whole matter had beene 
cleare for that point. | 

And whereas againe inthe end of the ſame Statute, there 
be ſome good words tending to the appropriating of theſe 
matters of Tythes,and obligations, and other Ecclefiaſticall 
duties to the Ecclefiaſticall Court:and that the remedie for 
them ſhall be had in the Spirituall Court according to the 
ordinance of the firſt part of that Ac, and not otherwiſe: 
yet becauſe there is no penaltie to that aft,buſte men eaſilie 
makea breach thereinto, for that Lawes without penalties, 
forthe moſt part are weake & of no force: if therefore this 
or the like ſupply were made (1f any man ſue for theſe, or 
like duties in any otherCourt,than in the Kings Eccleſiaſti- 
call court, the parties ſo ſuing, to forfeit the treble value of 
that which he ſued for, to be recovered in the Kings Ec- 
cleſiaſticall Court, where it ought to have bin commenced, 
by the way of Libells,or Articles,the one halfe thereof m 
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be to the King, the other to the partie grieved ) many of 
theſe ſuits would eaſily be met withall. Neither 1s 1c to the 
purpoſe thatthis is matter of mony,and Lay-Fee that ſhould 
be in this ſort forfeited, and thereforc is not Regularly to be 
| ſuedforin the Eccleſiaſticall Court; for ſeeing the cauſe 1s 
Ecclefiaſticall, upon which the matter of forfeiture arjſeth, 
it may be very well allowed, Ve continentia cauſarum divi- 
dantuy : and for that ordinarily every juriſdiction that is 
wronged may defend it ſelfe with a penaltie: beſide, wedo 
by the like right inthe Eccleſtaſticall courts recover expen- 
ſes of ſuits in Law,fees of Advocates, &ProRors,&mony for 
redemption of ſin,ſothat it will be no ſtrange matter to have 
this kinde of ſuit allowed unto the Eccleſtaſticall Courr. 
Further, whereas there arc 1n the Statute of Edward the 
fixt, chapter 13.in the beginning almoſt of the ſaid Statute 
two clauſes under paine of forfeiture, one of treble value, 
for. Tythes carried away before they were divided,ſet out, 
or agreed for:The other of double value where the Tythes 
were hurt or impared by the partic ſtopping orletting him 
that had intereſt thereunto tocarric them away,or by with- 
drawing,or carrying them away himſclfc;& the ſame is or- 
dered by aclauſe inthe ſecond branch thereof reachingunto. 
them both(for thata clauſe put in the end of two ſentences, 
ſtretcheth it ſelfe indifferently unto them both, 1f there be 
no more reaſon it ſhould belong to the one than the other, 
- as there is not in this caſe, for if it were not ſo,the firſt penal- 
ty had no order ſet down, how it might be recovered) that 
the ſame ſhall berecovercd according tothe Kings Eccleſi- 
aſticall Law:to which if there were added this wordſ['only} 
and not elſewhere,orotherwiſe,and they martialled intheir 
right places,there were nothing more ſure or ſtrong. 
Moreover,whereas 1n the firſt proviſo of that Statute it 
is decreed,that none ſhall be compelled to pay any manner 
_ of Tythes forany Hereditaments, which by the Lawes or 
Statutes ofthe Realme, or by any Priviledge, Preſcription, 
or Compoſiticn Reall, are not chargeable therewithall; 
whereby it is doudrtull in what Court the faid Excmpri- 
Ons 
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ons are to be alledged : if there were inſerted theſe words, 
or other of like nature[ the ſaid Lawes,Statutes,Priviledges, 
Preſcriptions, or Compoſitions reall to be alledged,argued, 
traverſed, and determined before the Eccleſiafticall Judge 
onely according to the torme of the Ecclefiaſticall Lawes, 
and not elſe- where Jupon like forfeiture of treble damma- 
ges, as is aforefaid, 1t would make this poynt ſure unto the 


Eccleſiaſticall Law. 


Over and befides this, whereas 1n the ſame Statute there 


15 adiſcharge allowed to barren,heath, and waſte ground, in 
ſome for not payment of tythes, in other for the manner of 


payment of them for the ſpace of 7.yeares,after the impro- 
ving and converting of them into arrable ground or mea- 


dow ; it would make the matter plaine, Which Law ſhould 
have the pronouncing thereupon, if there were added theſe 
or the like words [_ Sothe fame ground be proved in forme 
of Law in the Eccleſiaſticall Court, to be barren, heath, and 
waſte. 

Laſtly, whereas inthe ſaid Statute among other limitari- 
ons of cauſes, wherein the Eccleſiaſticall Judge 18 not to 
deale by vertue of the ſaid Statute, there 1s one in theſe 
words, neere the end of the faid Statute| Ne 1n any matter 
whereof the Kings Court of right ought to have Juriſdicti- 
on] which limication is fo vage & large, that thercour there 


may be forgedas many divers kindes of Prohibitions,as the 


Poers fained Vulcan ever made thunderdolts for | qpanat 
And therefore it were very well and conſonant to the gad 
mcaning of the ſaid Statute,that this vageneſle were reſtrai- 
ned and reduced to a more certainty of matter, by theſe or 
like words, [ By any ancient Law or Statute of this Land. 
And ſofarre as concerning the imperfeRion of the ſai 
three Statutes,and how they may be ainended and made re- 
ducible to the firtt meaning and intent of the makers there- 
of, by ſome ſmall ſupply, alteration, or change of words, 
the ſenſe and ground- worke ſtanding ever the ſame, accor- 
ding to the wifdome of his Majeſtic, and his great Coune 


cell aſſembled in Parliament. 
LE. CHAP.IL. 


a IR ts ll. —_—— ————  ———_—_ ————————— ends _ ot 


_ Re _ ET I ” .: > \ DT 02 ., EI : pong ” - L : yn 12 > —_—_ 
Py _ OT COON ee cen ea id EE EE cs Ch eter er Fr pr ne i OCONEE —_ : J_ - _ 
a3” —- WIE omg I I * R « who _ . 7 aa _—_ q -*4 


OR CW 


rom we <a wm 
> vor So edbohigg, ate. as CE — = " _ Sw ——_ _ 
- py 0. > » - * = ul + whe by gr ———_ ine Xx? pan ——_—_——_ mo 4 yt es 
wy CATION , - « << "7 Y ” *T » TS; ww f [Fo i hb ww * 
92> ” ns ul a oy 


- & "2 fy - 
” —_ ann ” 
os. ” © otens 65 jo ne» ben we > 59 gone ey 4 bo anetAs 
L 4 = __— re —_ TS 
WY — ___—_—— —— — — CLUE _""HF__ENCcnCnqnmnnqcq 
Y 


A CE: = 
_ 


AC agno ſcend. 
et alendwuliberw 
vel parents. 


262 A view of the (vile 


—— —_ ———_ P"_ 


EHAP.IL 


SECT. I. 
The ſecond Meane to releeve the Civile Law, which 15, by al- 


lowing vt the prattice of ſuch things as are greevances in 
the Common-wealth, and fit to be reformed by ſome Court, 
but yet are not otherwiſe provided for : Ana firſt of the 
greevances which concerne Parents and Children, and how 
they may be releeved. 


27 ,Ow it followeth, that I ſhew wherein the praQice 
10 S|- of the Eccleſiaſticall Law (under which I compriſe 
1d; > the Civile Law, fo farre as it 1s in uſe amongſt us) 
may bce increaſed to the benefite of the ſubjeR, and theen- 
largement of the profeſston, without the prejudice of the 
Common Law. And that I may firſt begin with the piery of 
Fathers towards their Children,& children againe towards 
their Parents, Which 1s the beginning of all Common- 
wealths ; for even Nature it ſelfe hath taught that,not onely 
in the moſt brutiſh people thar bee, bur alſo ſettled it in the 
ſavageſt kinde of beaſts that are upon the earth, the one ro 
cheriſh that which ir ſelfe hath brought our, and the other 
to love againethat which hath brought it our : and yet, what 
Law is here in Exg/and, which provideth for the one or the 
other, unleſſe it be the Statute of the xlijj. of Elizabeth ? 
and that is but for pore folkes children onely ( where o- 
therwiſe they ſhould be a burthen to the Pariſh) but for the 
Parents themſelves, or other children that are caſt off, ci- 
ther by the negligence, or the unnaturalneſſe of the one to- 
wardthe other, there is no proviſion at all. Yet by the Ci-= 
vile Law there is a purvetance made, whereby both the Fa- 
ther is compelled ro acknowledge his childe, (if there bee 


c.de alendis tz- any variance betweene the huſband and the wife upon any 


#16, 


ber vel paren- jealouſie or ſaſpicion of Adulterie, if the ſame cannot bee 


proved by the womans owne confeſſion, by witneſſes, by 
the 
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the a it ſelfe, or ſome other violent preſumption ) and to F: 4 VYexrire 1. 


nouriſh and maintaine the ſame ; but if the fault appeare a- 
gainſt her, and it be ſo ſentenced by the Judge,then may he 


45 well refuſe the one as the other : but for other children © 


picrendo, cufto- 
diendog; partw, 
ffde rf icio pro- 


onſulu, b. ne- 


upon whom there is no ſuch doubt, the Parents may bee 9:-2»am 5. de 


conſtrained to maintaine, clothe, and feed them, and to ſet #4: 


them out a portion of their gads, ſo that either the State 
and facultic of the Parents will beare it, or the children 
have not deſerved to the contrary, wherefore they ſhould 
not in that ſort be provided for. And asthe Father in this 
ſort is bound untothe Childe ; fo the Childe againe is obli- 
eedunto his Parents,to provide for their ſuſtenance, ſo far 
forth as their abilitie will reach unto : for it is very unnatu- 
ral,that the Parents ſhould wanr,ſo long as the children have 
meanes to releeve them. In both which caſes, if either the 
Parents refuſe to admit of their children,or the children a- 
gaine refuſe to yeeld comfort unto their Parents , the 
Judge may interpoſe his authoritie, and injoyne each to 
maintaine other according to their ability,and as to his diſ- 


| cretion ſhall ſeeme meet, which if any of them ſhould de- 


ny to yeeld unto, the Judge may, by Diſtrefſe of their gaads 
taken and ſold tothe value thereof, compell them to per- 
formc his order : and yet that onely incaſe of Maintenance, 
and not to diſcharge debts, wherein either of them ſtand 
bound unto their creditors. 

A man here in Ezglazd dying, and leaving his wife Exe- 
cutrix, ſhee after marrying, carrieth away all his State un- 
6 her ſecond husband, who gives and ſperids thereof as 
himliſteth, without any regard of the children of the firſt 
husband, ( by whom al!,or molt ofthoſe gads came) inſo- 
much, as many times thoſe children when they come to 
nee, and areto goe abroad into the world, they have no- 
thing to begin the world withall, whereby many of them 
come to begperie,and others to more fearfull ends (for Ne- 
ceſsitie, as the Proverb hath it, 18a bard weapon) neither 


| 1s there any meanes in this Common« wealth to releeve 


this miſchiefe, for ought I can learne : but by the Civile 
Law 


— atk] 
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Law there is very god remedy ; for by that Law, neither 
the woman ſurviving her husband, neither the man ſurvie 
vinghis wife, having ifſue berweene them during the Ma« 
trimony, have the propertic ofthoſc goods, which cither of 
them brought one to the other, and are left behinde by the 
defundt ; but the properric is the childrens ct the deccafed, 
and the uſe or benefite his or hers only which doth ſurvive, 
during his or her naturall life : which courſe if it were ta- 
ken here in England, many pore fatherlcſſe and motherlefſe 
Children would bee in better ſtate than they are ; for then 
howſoever their preſent eſtate were hard, yet their future 
would be better, when they ſhould be ſecured to enjoy their 
fathers or mothers right : neither could ſuch men or wo- 
men which marric, or are marricd with perſons of this ſort, 
much complaine if this Law were eſtabliſhed here, for fo 
ſhould they have, though not a perpetuity in an other mans 
ſtate, yet a long and beneficiall fruition thereof, even fo 
long as the partic, in whom they were intereſſed did live : 
but for the rerurne thereof unto the right owners,the Law 
is ſo ſcrupulous, that ifthe husband or wife doe remarric, 


1t will have himthat 1s to marriethe widow, bound with 


god ſuerties for due reſtitution of the defunRs part, unto 
the children of the former marriage. 


 F. or RE 


The Greevances which ariſe by Executors, and bow they may 
be releeved. 


N other inconvenience there is in Executors in this 
Land, Coſen german to the former, which goeth alto 
gether uncontrouled, whereby I gheſſe there is no Law in 
this Land to correct it:and that is, the trifling of Executors 
in paying of Legacies and bequeſts,under pretence of debts 
unknowne, which they make ſhew they muſt provide for, 
upon danger of their owne indemnitie ; whereby many Le- 
gacies are never paid, but ſtand,as it were, ſuſpended untill 
the day of doome. Againſt this abuſe, the Civile Law hatti 

Wo 
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two remedies : One by exatting bond of the Executor,that £-1-S.r- 2. & 
he ſhall pay the Legacies without fraud or deceit,according 3:ff- 1 Legato- 


TKi3 nOomiine 


tothe will ofthe defund;rhe other,thatif he refuſe ſoro do, _... _—_ 


then the ſudge may pur the partie complaynant in the poſ- 
ſe:sion of that which is demanded :f or it is not enough for £-<c autemPF. 
the Heire or Exccutor to pretenda debt, to the end that hae Sy ry 
may ſtay the Legacies, which the Teſtator hath given, in his ay... wo 
hand, but he muſt make plaine and manifeſt unto the Judge, F. a+ regulu ju- 
that there is ſuch a debt owing, and thar the ſuit thereupon 79 £- var 1+ 
is cither alrcady begun,or very like to be begun in very ſhort #*: 

time, without fraud or colluſion, otherwiſe many of thoſe 

pretences and threats may be vaine and elufory. And in caſe 

there be any ſuch juſt cauſe of feare in deed, or there be any 

ſuch ſuit in truth commenced upon the ſame, the Executor y Np 6 _ 
may ſecure himſelte by bond or ſuertie from the Legatorie, MW fs _ 
that in caſe the debt be evicted of him, he ſhall repay to the quam per e- 
Executor what he hath received : wherein,although it may = falcidiam 
be ſa1d,it is ſafer for the Executor to ſecure himſclte by kee. #7: 

ping the Legacic {till in his hand,than totruſt upon ſuerty or 

other caution, for that theſe proviſions many timesare fraile; 

yet ſince this kind of dealing 1s injurious tothe Legatory, & 

the with- holding thereof, for the moſt part, hathno honeſt 

defence, but is grounded upon dec:it and covetouſnefſle, it 

were behcvefull for the common- wealth,that ſuch ill dea« 

ling were redrefled : for ſo mens Wils, which are their laft 

Ocdinances, (than the which, Princes have granted no grea- 

ter benefit ro men, than that in their life time they may diſ- 

poſe how their gods ſhall bee beſtowed after their death) _ 

ſhall have that end that the Teſtators themſelves intended; #55 4us 1111/7 
which it they had known in their life time, their Executors cauſe reftameny 
would not have performed, they would never have put © "4" 74% 
them in truſt as they did.Beſides, hereby the names of Exe- i 
cutors which now are charged with manifold imputations, rueng, /. parer - 
by the ill dealing of ſome,ſhall by this meanes be unburde- fmlias.s. 3. 
ncd & reſtored unto their former credit, which was,to diſ- 

charge the truſt that by the defun was repoſeduponthem: 

for the Will of the defun& cannot bee defrauded without 

great ſu, M m An 
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941 ſub tutelt 
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go non altenan- 
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An other milchiefe there is in Execurors and Adminiſtra. 
tors, not onely uncontroulable by the Law of this Land, bur 
rather allowed & juſtified by it;and that ts, whenthey have 
once got the authoricie into their hands,and priced all at the 
lowelt rate, they will ſell away all at the bigbeſt price they 
can,and anſwer the pwre Children,& Legatories, for whoſe 
god they were appointed Executors, at the value in the 
Inventaric onely, contrarie to all right and reaſon : for by 
the Law, an Executor 15 to fcl] nothing of theſe things 


which are left unto the Children, or Legatories, but ſuch 


things onely, which by keeping cannot bee kept, or which 
being kept,will be chargeable to the inheritance : or other- 
wiſe the Teſtator were ſo indebted,that his ſtate muſt needs 
be ſold, for the (atisfying of the Creditors:or laſtly, that he 
himſelfe ordered by his Will ſomething ſhould bee fold. 
But for ſuch things as may be kept,and by keeping, will nor 
be the worſeghe ought preciſely to preſerve them, ſpecially 
where the Teſtator bath bequeathed any thing 1n kind. And 
if be ſell ought of thoſe things which he ought not to ſell, he 
may not {cll it but by the decree of the Judge,interpoſed up- 
on the ſame, and upon juſt caute proved beture him: wherin 
if itappeare after,the Judge was abuſed,by any falſe allegati= 
on and corrupt teſtimony, the ſale is void,and the Minor, 
when he comes to his full age, or within 5.yearcs after, may 
reverſe & recover that which is thus fald by collufion, our 
of the hands of him, to whom it was fold, as being done a- 
gainſt the authority of the Law. And that it may be better 
underſtood, how prectfe the Law is 1n this point,and what 
things it alloweth may bee ſold without the decree of the 


Judge,& what not,l will ſet downe the words of thc Law it 


{eltc, ſpeaking of Tutorsand Governors of Puples ; whoſe 
place Executors & Adminiſtrators dofupply,ſofar forth,2s 
they have the tuition & governance of Minors, during their 
undereage,faithiully travflated. And it is a law of Conftartine 
the great, roprovinga former lawof Severws the Emperour 

which gave lcave to Tutors and Curators to fell away all 
the gold,filver,precious (tone, apparcll, & otherrich move. 


ables 
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ables the Teſtator had, and to bring the ſame into money, 
which turned greatly to the hinderance of many Orphans; 
whereupon Conſtantine, after he had firſt ordered, that no- 
thing ſhould bee ſold of the pearle, prectous ſtone, naperie, 
utenſels of the houſe & other neceſſary ſtuffe & ornaments 
of the fame, faith thus. Neither ſhall it be lawfull for them, 
(meaning the Tutors or Curators )ro ſell the houſe wherein 
the Father died, and the childe grew up, wherein it is woe 
enough to the childe not to ſee his Anceſtours 1umages nor 
faſtened up,or elſe pull'd downe:. Therefore letthe houſe, & 
all other hts moveable gods (till remaine in the Patrimonie 
of the childe, neither ler any edifices or buildings, which 
came in good reparation with the inheritance, ruine or decay 
by colluſion of the Tutor : but rather if the Father, or hee 
whoſoever the minor was heire unto,left any building inde- 
cay, [et the Tutor both by the Teſtimony of the worke it 
ſeife,and the faith of many be compelled to repaire it: for ſo 
the yearly rent will bring in more profit to the Minor,than 
che price of the things being ceceitfully ſold under-feor, 
will doe the Minor any good. Nettherdoth this Law onely 
make proviſion againſt Tutors, but alſo againſt immodeſt 8 
tntemperate women, which many times gage untothcir 
new married husbands, not only their owne ſtate, but even 
the ſtate aud lives of their children. Further, it croſſeth the 
courſe of putting the childrens money touſury ( notwirh- 
ſtanding ancicntly it was thought, therein confiſted all the 
ſtrength of the Patrimony) for that courſe is ſeldome long, 
ſcarcely continuall and ſtable, and rhat thereby many times 
the money being loſt, the childrens ſtare comes to nothing: 
and therefore his concluſion is, The Tutor ſhould fell no- 
thing, without the order of the Judge,ſaving the Teſtators 
over-worne apparell, or thoſe things, which by keeping 
could not be kept from corruption, and ſuch cattell as were 
ſuperfluous. Whereby it appearerh, how carefull that age 
was, not to give way to Exccutors by ſale of the Teſtators 
gods,to make paine of the Orphans ; neither is this age 
better than that; bur that which was feared then, may bee 
Mm 3 prov t- 
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provided for now, by like authoritie as was then. 
[n this Landa man dying, leaving Legacies to bis chil- 


dren,and his wife Executrix,or dying inteſtate,and ſhee ta- 


king adminiſtration,andin her ſecond marriage bringing all 
her firſt husbands ſtate,and her childrens portions unto her 
ſecond busband, & then dying, there is no remedy againſt 


" the ſecond husband,to recover the ſaid Legacies or portions 


L VE» me fd? 


r1elws credites fs 
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'de curator. 
furvoſo, op alty 


xtra minere) 


dandy, 


due unto-the children out of his hands, becauſe he is neither 
Executor nor Adminiſtrator, and that he came not to thoſe 
gods by wrong, but by the delivery of the Executrix,with 
whom he married : bat yet by the Civile Law there is, and 
that by this claime, that the ſaid gods came unto his hands, 
& that it is a0 reaſon, any ſhould be made rich by my gods 
againſt my will:tor Legatartes have no ation againſt any,as 
Adminiſtrators in their own wrong,or hinderers of the per- 
formance of the laſt Will of the deceaſed, but Exccutors 
onely, andthey then alone, when the party having it, holds 
it by wrong, and not by lawtull delivery, whichinthis caſe 
is otherwilc. | | 

By the Law of this Land,there isno proviſion to preſerve 
the ſtate of a prodigall perſon from {poile, which neither 
hath regard of time, nor end of ſpending,unlefle the Father 
provide for this miſchiefc in his Will, or by ſome other 
2d order in his lite, but he is ſuffered to waſte and ſpend 
his gecods untill there be nothing left ( as though the Prince 
and Common. wealth had no intercſt in ſuch a tubjeR,to ſee 
hee did not waſte his ſtare, and abuſe his gads) whereby 
many great houſes are overthrowne , __ many children 
whom the Fathers carefully provided for,never leaving ra- 
king and ſcraping all their life time, that their children af- 
ter them might live in great plentic and abundance,come to 
great ſhame and beggerie. But the Civile Law hath remedic 
for it : for the Law counting ſuch a man that is in this ſort 
impotent in his deeds, howſoever he be otherwile ſenſible 
in his words, to be halfe mad, and to be a young man in his 
manners, how old ſoever otherwiſe he be in his yeares, ſets 
a Curator over them for the preſerving and well ordering 


of 
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of their ſtate, no otherwiſe than if they were children, or 
mad men indeed, who fo long have power over them, and 
their goods,untill they come to ſane manners, to which if 
they once returne the Curators oftice ceaſcth, 


The like they do to a widow or ſole woman which liverh. 


riotouſly,having neither regard of her fame,nor of her ſtate. 

I finde an old practice aucicntly uſed in the Eccleſiaſti- 
call Courts, for reſtraining Executors or Adminiſtrators for 
dealing covenouſly in an Execurorſhip or Adminiltrator- 


ſhip, when there are more Executors named in a Will than, 
one, or more Adminiſtrators deputed by the Ordinary in, 


an Adminiſtration than one, which were well it it were re- 
called, and brought backe to his former uſe againe. For 
now, as things ſtand many times one capricious fellow na- 
medan Exccutor in a Will,or appointed Adminiſtrator by 
the Ordinary with ſome other well-meaning men, getting 
a ſtart in this buſineſſe of the reſt, ingrofſerh all into his 


owne hands, and without privitie, or concurrence of the. 


other, ſelleth, releaſcth, and diſpoſcthallat his owne pleas 
ſure, contrary to the minde either of the Teſtator, or the 


Ordinary,who would not have named ſo many inthe Will, 


or Adminiſtration, but to the intent that all might or 
ſhould execute and adminiſter, and one communicate their 
as with another. The contrarie whereof is many times 


very prejudiciall and hurtfull, to thoſe that are to take. 


benefit by the ſaid Will or Adminiſtration, who for the 
yvant of the due performance of this kinde of proceeding, 
arc defrauded of all that which in right or reaſon ſhould 
have come unto them, either by the Feſtarors goods will, 
or by the benefit ofthe Law. And yet there is nv remedie 
for this in Law, ſofarreas I know, for thatall theſe ma» 
king but one perſon in Law, the Law yeelds no aRion to 
the one to ſue the other : but yet the ancient praQiſc of 
the Eccleſiafticall Law hath remedie, which would redrefle 
all this miſchiete,if it were called again to uſe,& might goe 
without controlmet,as the equity of the cauſe doth require. 
And the remedie is this, that ſuch other of the Executors 
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or Adminiſtrators asare in this ſort interverted from the 
execution of the Will, or Adminiſtration by the ſubtiltie 
of any like Executor or Adminiſtrator, ſhould crave the 
aſſiſtance of the Judge, and will him by vertue of his office, 
to call inſach pracique Executor or Adminiſtrator, and ts 
commandhim under paine of cxcommunication, hee pro- 
ceed no further in the ſole execution thereof, bat commu- 
nicate all his a&s, and dealings withthe reſt of his Cocxe- 
cutors or Coadminiftrators: which if'it were fo ordercd, 
would make many mens Wills and Adminiſtrations bet- 
ter performed than they are, and a great ſort of poore Or- 
phans ſtates more ſure and certaine, than commonly they 
are in ſuch Executors or Adminiſtrators hands. 

And certainly inthis caſe,there is ſome good ufc of Super. 
viſors in dead mens Wils(whom many men mecrly jct ar, 
calling them candle-holders, as though they could do no- 
thing clſe in the execution therof,bur hold the candle while 
the Exccutors tell theDefunts mony )if they might be per. 
mitred to pur in practiſe that auchoricie which the Law'gio 
veth them;and that 1s when = finde any Exccutor deale 
fraudulently in the execution of any Teſtators W:ll, where- 
in they are named ſuperviſors, or do ingroſle all the ſtere of 
the Defundt into his hands, as hath beene before ſaid, they 
call hit to'aparticular account, that it may be ſeene how 


_ theadminiftration ſtajds, andeach Executor may comma- 


municate to other particular receipts and disburſements: 
which if any ſhall refuſe to do, then may the Superviſor 
make thereofcomplaint unto the Judge,as though the ſame 
mari dealt not truly in the execution thereof, who though 
perhapsinthe beginning could not take bond of him, for 
the true execution of rhe Will (becauſe the Teſtator had 
made choice of him, and therein approved his faith, and 
that no man required caution of him for any Legacie in the 
Will bequeathed, in which caſe the Judge might cake bond 
of him for ſccuritic of fuch Lapacies as are bequeathed in 
the Will, yea though his faith hath beene approved by the 
Ocdinarie, as hath beene before remembred) yet may the 

Judge 
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Judge in this cate, if hee finde him juſtly ſuſpeted of fraud 
and deceit, remove him by the learning of that Law. For 
neither the Teftator himſelfe , if hee were alive againe, 
would indure him in this caſe, but would blot his name our 
ofhis Wil, neither ought the Judge to ſuffer him, whoſe 
care is to ſee that dead mens Wills take their effeR, accor- 
ding to the Teftators meaning. All which the Law hath 
proviſion for, and for infinite things elſe of like good order 


in thele cafes, if they might be {uffcred tro putthem tnexe- 


cution without impeachment. ; 

And ſofarre as concerning thofe things wherem the Ci- 
vile,and the Ecclehafticall Law might be relieved, withour 
prejudice to the Common Law, for becauſethey have no 
practiſe therecf:and yer do not | bring torththeſe as the 
onely cauſes wherein the Civile and Eccleſtaſticall Law 
may belicenced to deale in, over and beſides the praiſe 
of thoſe things that they have already, but that theſe are 
few among many other which might be ſorted our, if fo 
be there were any hope for the further enlargement of the 


profeſiion. 
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Of the neceſſitic of retaining the prattiſe of the Crvile and Ec- 
clefiaftscall Law in tha Land. 
2Ce&flir now to the neceſlitic of the maintenance of the 


A. 
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ASKS Civilc and Ecciciiaſticall Law in this Realime, as 


SM) they are now practiſed, or ought to be praiſed, 
which was athing firſt propounded, but laſt put in execu- 
tion in this worke. 

Albeit that which hath beene already /fatd as concerning 
the Civile and Eccleſtaſticall Law may well imply 'the ne- 
cefſaric prefervationot them both within this Land, yet be- 
cauſe it wasathing | promiſed ro ſhew in the beginning 
of this Treatiſe, atrer that 1 had gone over the ret of the 

parts 
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parts of my diviſion, I will ina word or two make plaine 
the neceſſitic thereof. 

And therefore for a ground of all the reſt, I will aſſume 
this for a mattcr confeſſed, that every man knowes, thac 
every well ordered Common-wealth ſtands on two parts 
principally,the politick part, which conliſteth of the Prince 
and people, and the Eccleſiaſtical! part which ſtandeth in 
Sacris & Sacerdetibus. And therefore well faid the Empe- 
rour, Iwo of the greateſt things that God ever gave unto 
the world (meaning earthly things ) was the Empire or ſe- 
cular government whereby the outward man is ordered 
and made,as efrifotle ſaith,bouas civic, that is, a guod and 
loyall ſubje:and the Prieſthood whereby the inward man 
is ruled, and is made, as the ſaid Author teſtifieth, bonus 
vir,that is, agood and vertuous man, which are two won. 
derfulleffeRs of the whole government in generall;nceither 
can the one of theſe be wanting,but the other will beruinae 
ecd and brought to deſolation. 

Secondly, no man 1s I1gnorant of this, but in politique 
government 'two "things {way the whole (tate, the one is 
peace at home , and the other is warrce abroad : which as 
they have their ſceaſons,ſo they have their cauſes andeffects, 
the one from counſell at home, the other from diſcipline a- 
broad; neither can the one, or the other of theſe be main- 
tained, but by their private and proper Lawes. 

Beſide, in peace who ſeeth not, there 1s as muchneed of 
vent by ſea, for to benefit the Common-wealth by, cither 
by importation of thoſe things that wee want at home, or 
by exportation of thoſe things wee abound with;zas there is 
proviſion to be made for the increaſing and preſerving of 
thoſe things that wee have riſing and growing by land in 
our owne countrie, neither of which can be had or injoy- 
ed without their proper Lawes fit and appertaining to ci- 


ther policic? And what Law is there that ordecreth theſe 


buſineſſes bur the Civile Law onely, which giveth a forme 
to Navigation, and all occurrents that happen by ſca, whe- 
thcr they be in,or about the Navigationit ſelfe or the con- 

eracts 
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contiacs, or as it were contracts that are made in, upon, 
or beyond the ſame. 

As a Legall forme is requiſite in peace at home,and Ma- 
rine affaires abroad, that every thing may have his due ct- 
fe& according to the right thereof, ſoallo it is neceflary in 
warlike exploits upon the Sea, that every aftton ave his 
limits and bounds, whereby Juſtice may bee muniſtred : 
which if it be to be obſerved where lawfull warreis held 
betweene Prince and Prince,that every one be'not left unto 
his owne luſt, much more is it expedient to be put in ure in 
Piracies and other Sea-robberies, where the innocent is 
ſpoyled, andthe ſpoiler is enriched. The redrefſe whereof 
is not, but by the Admirall Law, to whom the Princes of 
this Land have granted that authoritie. 

For the often commerce of Princes with Princes, & the 
negotiation that one State hath with an other, there is no- 
thing more neceſſary, rhan frequent Embaſſages, wereb 
intelligence may be had whar danger one State intendet 
to an other, & how the ſame may be prevented by Leagues 
or otherwiſe, and how the ſame may be made and maintai- 
ned : I know not what Law ſerves better for all theſe 
ends and purpoſes than the Civile Law. 

In matters that appertaine to the ſoules health, the 
Preacher reacheth our of the word of God , whereinthe 
right ſervice of God ſtandeth , hee miniſtreth the Sacra- 
- ments unto the people, and inſtruteththem in other fun- 

damentall points of Religion. butitisthe Eccleſtaſticall 
Law that compelleth men to the due obſervance hereof, 
and puniſheth the trangrefſors. 

All men grant, that there is a proviſion to be made for 
the Miniſter, for that it is againſt reaſon thatany man ſhould 
goe to warfare on his charges : but it is the Law of the 
Church that ſets out this proviſion, and yeeldeth remedic 
for the recoverie thereof, if it be denied. [ 

Nothing is more duc unto the dead, than that their laſt 
Wils ſhould be obſerved; for that it is ſuch an ordinance ag 
a man hath not in his power againe, when God hath 
ance called him hencc,ncither is there any thing that Prin- 
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ces have more grationſly granted untotheir ſubjects, than 
that in their life-time they may diſpoſe of that which after 
they are dead, isnone of theirs;and yet ſhall take place when 
they are not, asthough yet they were theirs: in which pro- 
viſion the Civile andthe Eccleſiaſticall Law, are above all 
other Lawes moſt religious. 

Chriſtening, Wedding,Burying, whereby a man entreth 
into this world, converſeth inthe world, and returneth a- 
gaine unto the carth, from whence he was taken, and fo af- 
rer paſſeth to glorie,andeverlaſting blifle, are every one of 
the Eccleſiafticall -cogniſance. 

' How many men of great skill, ſuch as few Princes have 
greater in all kinde of learning,are of this ranke,not only in 
the ſocietic of them that profeſle this knowledge here in 


_ thechicfeſt Citie ofthe Land, bur alſo in both the L11verſt» 


ties,and inſundry other places of this Realme,not ſtrangers, 
or forrainers,but homc-borne ſubzeRs,of the ſame faith, of 
the fame religion,of the ſame kindred, and familie, of like 
alleagiance tothe Princegand ſervice to the Commonwealth 
as other his good ſubjects arc,cven thoſe that oppugne this 
profeſſion chiefly; whoſe praQtice,if it be overthrowne,or 
proviſion lefſencd, not onely tholc that are now preſent, & 
make profeſſion of this knowledge ſhall be faine to turne 
their copic,but thoſe that arc futurcly ro come, will change 
their profeſſion, when they ſee there is no reward or eſti. 
mation belonging thereto?for it is honour that nouriſheth 
Arts,and no man will follow that profeſſion that is out of 
count, and credit;but every Father will (ay unto his Son in 
like ſort as Ovids Father (aid to him, when hee ſaw him ad- 
dict andgive himſcife wholy to Poctric, Sradium quid inu- 
tile temras 7 It was anciently ſaid of the profefiion of thele 
Lawes,Dat Fuftinianna honores;but now it is ſo far off from 
thac,that it conferres honours, as that it is almoſt a diſcre. 
dir for any man ta bea Civilian intbis State, and the pro- 
tc fon thereaf doth ſcarce keepe beggerie from the gate. 
As God doth diſpoſe his government by juſtice & mer- 
cite ( whereof notwithſtanding mercie hath the ſupreme 


- Place in the Lords Tabernacleas that which was put above 
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wpen the Arke, wherein were the two Tables of ſtone, in 
which the Law was written, to which S* Famesalluding, 
Gith, that mercie trmumpheth over judgement)ſo the Prin- 
ces of this Land to the imitation of that heavenly repreſen- 
tation, have appointed two ſupreme ſeats of Government 
within this Land, the one of juſtice, wherein nothing but 
the ſtri&lerter of the Law is obſcrved,the other of Mercie, 
wherein the rigour ofthe Law is tempe 
neſſe of equitie, which 1s nothing elſe but mercie qualifying 
the ſharpeneſſe of Juſtice: to either which Courts they have 
ſorted men fit for their $kill, and education to manage the 
ſame;that is,to the ſeat of Juſtice, the profeſſors of the Law 
of this Land, who may be thought beſt ro know the Juſtice 
of the ſame: but to the other they have aſſigned the profeſ- 
ſors of the Civill Law, for that a great ſort of titles of that 
Laware titles of equitie,as, whatſoever is Jus pretorium,or 
Fus edilicium,with them is matter of equitie; ſo that the 
may ſceme beſt able for cheir skill in theletitles ( of whic 
no other Land hath the like) to affiſt the Lord Chancellour 
19 matters of Conſcience. Who though he be a man, for the 
moſt part,choſen by the Prince himſclfe, out of the reſt of 
the Sages of this Land, for his ſpeciall good parts of lear- 
ning and integritic above the reſt ( as now the honourable 
perion is that occupieth that place, who is,as T»/e (aid of 
that eloquent Orator Marcns Craſſus, Non wnus ex mult, 
ſed nnus wmter omnes prope fingularis ) ſothat they might be 
thought for their great and eminent wiſdome in all things 
appertaining totheir place, able to dire themſelves ; yet 
becauſe it is, Dsviniratir poties qua humanitatts, omniis reris 
habere memoriam, & in nullo errare,as one ſaith, It was pro- 
vidently done by Princes of former age, to joyne to theſe 
great perſonages, men furniſhed with knowledge intheſc 
caſes of conſ{cience;wherin if they ſhould at any rime ſtick, 
they might be adviſed by them thar are affcſſors with them, 
what they find in the law proportionable to the caſe in hand, 
that thereto they might ſquare their decree,or order accor- 
dingly ; whoſe variety intheſe caſes is ſuch,that hardly there 
can fall out any calc in pratice,butthere will be ſome Law, 
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in tha lcarning,conformable unto it: which opportunity of 
men furnilbed with this knowledge for that ſeat, his Majeſty 
ſhall want, unlcfſe the ſtudy of the Civill & Eccleſiaſticall 
Law be maintain'd, which alſofor the caſes of equity &con- 
ftience therin,is cald of the old writers,e/£quitas ( anonice. 
And what reaſon gave occaſion to theſe precedent Princes 
to place men indowed with the skill of rhe Civill Law, in 
the Court of Chancerie, the ſame alſo miniſtred unto them 
mindes to commit unto the ſclfe fame men,the ordering of 
their Courts of Requeſts : for that therein, for the moſt 
part are handled poore mif | ne” Ya cauſes,as widows 
and Orphans, and other diſtreſſed people , whoſe caſes 
wholy relic on pictic and conſcience,as a fit ſubzeR for that 
_ Law todeale in, which alſo will take a maime, 1f the ftudie 
of the Civill Law be not upholden. 

So then to deny a free courſe to the Civill and Ecclefia- 
{ticall Law 1n this Land,in ſuch things as appertaine to their 
protefiion, or to abbridge the maintenance thereof, is to 
ſpoyle his Majeſtic of a part of his honour (whoſe glory it 
is to be furniſhed with all ſorts of profeſſions neceflary for 
his ftate,and beneficiall for his ſubzeR to weaken the State 
publique,& bereave it of grave and ſage men,to adviſe the 
Srate in matters of doubt and controverGe berweene for- 
Taine Natic ſelves, to diſarme the Chutch of 
ber faitbfull friends & followers, and ſo to cut the {finewes 
(as much as in them lyeth )of Eccleſiaſticall diſcipline, and 
to expoſe her to the teeth of thoſe, who for theſe many 
yeares bave fought to devoure her up; and ſanow would 
do it,if the mercifull providence of God, and the gracious 
eye ofthe Prince did not watch over her. 

And ſo far ofthe neceſſitie of theſe two profeſſions, and 
generally of the uſe and di'uſe of the Civili and Eccleliaſti- 
call Law in this Land, aud wherean it 1s overlaid by the 
Common-Law, and how it may be relicved, if it ſeeme 
good unto his Majeſtic, and the wiſcdome of this Realme, 
All which I have written, not of any purpoſe to dero- 
gare trom the credit of that Law,under which I was borne, 

and »y which I hold that ſmall maincenance that 1 have: (fo- 
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I reverence it asa neceſſary Law for this State, and make 
fuch reckoning of every of the profefſours in his place, as 
becommeth me) but that it piticth mee, and not only mee, 
but all choſe that tender good learning, and have no preju- 
dicate minde toward the Common-Law, to fee two ſuch 
| Noble Sciences as the Civilland Eccleſiaſticall Law are, fo 
to be diſgraced,as that there is no more reckoning made of 
them, or their profefſours, than if they were matters and 
men of no worth, and fit or apt for no ſervice in the Com- 
mon- wealth:and yet notwithRanding, the uſe of them is ſo 
neceſaric as that the Common. wealth cannot want the 
ſervice of them in matter of great importance tothe State, 
which { if the profeſſion ſhould come to a downefallas itis 
like ſhortly to do, ifit be no more cheriſhed and made of 
than it is) will be ſooner ſecne by the want of them,than is 
now perceived by the having of them; and then perhaps, 
will the State lament for the lofſe of ſo goodly a profeſſion, 
when it will be hardly recoveredagaine, as the children of 
1/rael did for the tribe of Benjamin, when they had in one 
dey Qaine well nigh the whole number of them. 


+ INF 


RE ee a Oe OS 


SSSI SS 


| AN INDEX OF THE PRINCI 


pall Matters and Words, contained 
in this Books. 


A 
A 99 erefted for good ends. pag. 183. 184. bat ſabver- 
ted for private. 213 
A from judgement hindereth not proceſſe. 58 


eAcceſſoric when to be determined where the principal. 157. 
when not. 232. what things to be accounted acceſſories. 233 
eA(ts of appropriations. 203 
eAttions for things lent or pawned: Of Ejeltment.Of Compen- 
ſations, Of Paſſengerts Marriners, Fathers, Maſters. 7. Of 
HMandate,Soeiety, Bargaine, Change, Reſtitution, Uſarie.g. 
Popular. 22. E xercitorie. 89. Of Trover. 128;which ts pre- 
Judicial ro: the Ecclefraſticall Law. 130. 131. Attiones 
przjudiciales what. 242. Of Diff amation where to be tryed. 
240, 241. 
Adminiſtration, when admitted : in what order,and when to i 
taken. 
eAdminſtrators falſe dealing with Legatories, and bow to be 


remedyed. wid. Execntors. 


Admaraltie. 128 
| Pope Adrian reſtraineth rhe io granted by Paſchal. 
2300 
| Adoption muſt be of ſuch as are younger than the eAdoptant., 
130 

| Adrnilterie what . 22. how puniſhed. sbid. 
Advocates, the neceſſitie of them. 78. paralleÞd with ſonldi- 

ers. IC 

Advonſan what. 196. how obtained, 56, 
Mthelſtanc, h# law for Tythes. 138.139 


| Aimoine, 
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Aimoine why ſilent in Charles Martels Sacriledge. 166 
Alcoran alloweth Tythes. 175 
Alienations not tobe made for feare of (ut. 78 
Alme(- money what. I39 
XK. Alured his grant to ((hurches. 193. Inventory of Lanthorns 
197 
Apertura Feud, what. 73 
Apoſtles Canons of what anthoritie. I 94. 
Appeales, when admitted, from whom, by whom, and when to be 
made. | 26. 55. 78. 79.80 
Appearaxce within what time to be made. 24 
Appropriation. vid. [mpropriation. 
Aquinas cen/wred. 204 
Arbitrement, what. 79 
Armes,and the caſes incedent. 99. how gotten, 100. how to be 
borwe. 101,102 
Armour, by whom to be made. 60 
eArtificers immunity from ſervice. 41 
Anditors denied that immunity which profeſſours enjoy, 40 
Aventines paines in compiling bu Annals. 169 
Auguſtus, why ſo called. 108. hes tile ro the E mPpIres ib. 
Auguſtine the Movke. 142 
eLFvocation of cauſes inconvenient. I31.133 
Aurum glebale, what. 45 
Authcnticks what. 50.why ſocalled.ib. their contents. leq. 
B 
B aptiſme how promutively admins fred. 176 
A Baptiſmall Church, what. 197 
Barcanius, the (olleftonr of the firſt Volume of the Decretals. 


Barren ground what. 223. vid. Waſte. What ground to be di 


courted barren. 224, Abſolute and Comparative. 223. how 

. ditingusſhed from Heath. 225. Barren money, what, 224 
Baſtards by law thoſe that are borne eleven moneths after the 
deceaſe of the womans huzband. 55. ſeverall ſorts of Ba- 
ſtars. 244. not tobeare their Fathers Armes. 245. nor to 
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 ewhevite, 1b. how they might be legutimatead. 146 
B aft ardie gwhat. 24 3«the effetts thereof. 245 .to what jurs/ds- 
ron the triall thereof belongeth. 246, proponnaded etber w- 
cide vtly, 247. or principally..248. Generall. baſtardie defi- 
ned. 1b. {peciall defined. 249. ny 250.both of Ecclefpe 
aſticall cogniſance, 251. as 19 proved by ſeverall precedents, 
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Battaill Abbey by whom ſounded, and how endowed. 190 
Bawas how runiſhable. , 53 
Bened1QR rhe firſt Fonnder of cloyſtered CMeonkes I 87 
Benefices, how long they may be vacant.81. not to be impaired 
during the vacancie.82, ſome appropriated to, Biſhops, and 


why. 216 
Bequeſts.vid. Legacies. ZD 
Bertricks Wl. 1.94. 
Berytus, the priviledges thereof. 43 
Bigamie. $3 


Biſhops ,wby ſo called. 34. their power and Jjuri/aittion.35 and 
degree. 120.121.place in Parliament.159.160. their power 
in Ordination of Clerkes. 57. in Conſecration of ( burches. 
191. 193.193. & ſeq. & Chappels. 58. in Diviſion of 
(harchdaes.15 4. indeciſion of comroverſies. 541 perm 
fron or prohibition of building ( hurches.1g1. and endowing 
them 194. and filling them. 195+ 196. & ſeq. their man- 
ners. 5I. 52. whoto be elefted. 64. not bunters, nor ſevere. 
85. to be reſident. 53.65. not to be called before a tenſparall 

 Fuage.65. nor deteine the Tythes of any Benefice, by thems 
founded. 205.207. noy paſſe them over to Lay men. 208, n 
what caſes they may hold them un ſee. 1b. their primitove 
endowments. 209, 210. their different right in Tythes and 


demeanes.215. they ſomttme preſent at Patrons Wils. 194 


Biſhop of Romes proorsty. — + 
Blaſphemne capitall. I 
Boniface the 8, Collettowr of the ſecond Valnme of the Decre- 
tals. | | Fo þ 
Border prounds. GI 


B oughes of greas trees tytheable. 229,230. &C, not acceſſories 
Oo to 


Thelndex. 


ro the trees. 233+ 
Bounds of Pariſhes, of Eccleſfiaſticall copmſance. 151. Vi. Pa- 
r1/h. But of Biſhopricks, temporal. I55 
Brethren of the whole blood, preferred before others. 60 
Briberie how pumſhed. 23,24 
Barglarie how puniſhed. 21 
BEnrners of beſes how prni/hea. y® 19 
+ | 
Cacus bu fa,n57.apphyea. 152 


” C anon Law,what. 73.asvided. 74.vid. Law. 
Canons of Nice.1 5 3.of Antioch. 1 $4 of the eApoſiles,queſtio- 


wed. 194 
Cardinals original. 1523 
Captives. 27. feigned by the Law to be acad whey they are tas 

ken. I 29 
Caſstopea's new Starre. 170 
Caſtalia. {aftle-ward,what. FR 
Caftellians, who, : 47 
Cenſures to be Jſudicrally executed. d5 
Ceſfers for what inſtituted. h = 
Ceremonies uſed at the dedication of 4 Church 194 

| Chambertlaines place. 46 
C hancellonrs,what.115 116, how the differ from Commiſſa. 
ries, ib. their antiquity. ib. Lora Ahnerefons by provided 

of Alſeſſors. 275 
Changes of ('buvch lands. 57 
Chappels bow to be Þuils. 58 


Chartes Martel. 2:4, Martel. 
( hildren mot to be puniſhed ſo ſeverely as men. 85. after ds. 
vorce how to be edacated. 62. their maintenance how it may 
be provided for. 2363 
Chorepiſcopi, thesr office. 153,154 
Churches affinity with the Common-wealth. 211. rheir privi- 
tedges.34, 293. Preſcriprion. 62. building, 65, 66, Ms 
be built without the conſent of the Byſhop. 193. nor enduwed 
194. Manner of dedication. 5 2.191. their land; no? to bee | 
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alienated.s5 2.54.63.nor goods mmoveable.\ benor veſſels. 
64. yet may they be axchanged. 57. at the Biſhops diſpoſal. 
193, 194. Charches formerly both few and meane. 197 


(harch dues how divided. | I53,154 
( hnrch peace-breakers bow multted» 178 (1 75 
Church-robbers curſe.172.173«the crime fatall to kingdomes. 
Church-ſhot. x28 
Circumſtances confiderable'in pumfhing. 99 
{ wilsans diſreſpetted. 274 
Civite Law.vid, Law. _ 


Pope Clement *s /entence for the K .of Sicily. 113. Clemen- 
tines what. a 
Clergies orders. 54. moſt beneficiall to the Prince, 185 
"2 wks. why ſo called, 34. who to be admitted. 65. where to 
pay for admittance. 5 7. their behavionr and number.51,502, 
5 3+ ſfriftneſſe of converſation. 184. to be reverenced. 117. 
not to hunt.85. nor to medle wm crvill affaires. $2 theiy immwru- 


»1ty.64.66. how to be judged.60.by whom, 65 
Cloiftered Monkes their oreginall, 187. Provileages. 188 
Clients compared ro Syliphus. 132 
Cnntes lawes, 140 


Code, what,why ſo called , why compiled. 31. bow diſtinguiſhed 

= fromthe Digeſf.32.33.contents ſ. for whom moſt uſefull. 49 
Cogniſance, Ercleſiaſticall and Temporal. 158. vid. Eccleſia- 

ſticall. 

| Collations,the Seftions of the Authenticks. 50 

ColletFonr: of ſubſidies bow tobe puniſhed for exatting.14 .thew 


office. E 


(olomrs their dignitie 1w Armory. 103 
Combats,permitted by the ( ommon law. 86 
Commiſſaries, what. 116 
Common=wealth allied tothe Charch.211.conſiſtes of two parts 

271.ruled by peace vid, warye. 5b. 
Competency to be allowed to the Ainiſter. 95.196 


Commut ation of Church lands how formerly tolerated and 
how in the preſent age. * UF 200211 


Confiſcation w whole or in part. 25, goods confiſcate how to 
O 3 be 
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The Index. 


be diſpoſed. : 37 
Connexitic of cauſes not to be taken away. 148. 157 
Conſecration of Churches , with what ceremonies performed. 

| I91 
(onſent of parents, yequifitre eothe Marriage of Children. 
Confiſtories why granted. 117 
Eonſtantines great bowntie towards the Church. 182. his law 

Concermng Executors. 267 
Conſtantinoples priviledges. 43 
{ onſull what. = 45 
Contratts Marine, - 88. dg 
Comribution for ejeftments. | 92 
Controllers office. 39 
{ ontroverſfoer how decided. 9 
Corruprions in judgement, how puniſhed. 20 
Corſes not to be prohibited buriall. 6 
C'ozenape how puniſhed. 21 


Conncellours. vide Advocates. © ; 

{ ornncels decrees as lawes. 66, Councell of Nice, 153. of An« 
tioch. 154. Lateran, of Ganpra, a»d Antioch make Bs. 
ſoops diſpoſers of Church goods. 194. as al{othe Toletan, 
Bracaran,&c. 195 

Courts Spirituall abbridged of what they formerly have had. 
114. 115. 146. 147. why firſt pramted. 117. Court of 
Chancerie. 275. of Requeſts. 276 

Crimes extraordinary, 19. 20 

Criminall matters triablein Fecleſiaſticall Courts, 48. 115 

Crofſe, with woat ceremonies ſet up 6 Churches. 191 .uſed for 
want of { hmches, "7 197 

Curioſitie of Schoel-mes: prejuaiciallto the Church. 162.202 

Curſe, the More and the Leſſe. 172. 1 he manner of Cuyr- 
fing. 173. The forme of the general! Curſe with Bell, 
Booke, and Canale. 1894 

Cuſtomes of tything, of Ecclefiafticall cogniſance. 147.148 

Cyltercians exempred by the Pope, 200. but compelled by the 

. Parliament 10 pay Tythes - 143 
Damapes 


The Index. 


D 

D amages,why not ceſſed in caſes of conſultation, 127, treble 
damages. 156 
Deatons,at what ape to be ordained. 65 
Dead corſes not to be injured; "= 
Debts unknowne 4 pretence uſedby Execntory. 264 
Debrers not to be Gmardians. 59 
Deciſion of comtroverſies how many waies offefied. * WY 
The Decrees, what 74. their e Authors | 1d, 
Decretalls what. 74 
Deccurio, hz: office. " 27 
Deavation of Charches. 52.190 
Defetts, ww what manner they may be legally objefted. 238. 
aefetts inthe Statute bow they may be ſupplied. 259 
D efendant-: office. 79. 80, He may chuſe his (ourt. 119 
Degradation of Clerkes. 95.117 
Dice play how provided againſt. 6 


'{ be. myo what. 235 in word, writing or deed. 1d. of crimes. 
236.237.0f defets.238 both of Eccleſiaſticall cogmiſance. 


1b, fo puniſhed. 239.240 
Digeſts,vhai, 41. why ſo called. 4. the diviſion of thems 5. & 
leq. Difference from the Code 323 
D #miſſorie letters 26 
Dvoceſans right.in C harches.vid. Bibop. 

Dionylius hrs head. | 1945 
Dsſcipline. 98.99 
Divine ſervice not to be diſturbed. 66 
D zviſiow of Pariſhes.152.153.Of Chmrches Aues. . 154 
Divevee, what. 9. for what cauſes. ibid. 55.83. chilaren after 
their parents divorce how tobe educated. G2 
D oftorr precedencee. 106 


D owrie of the firſt wife not ro be beſtowed on the ſecona wifes 


chilaren 5 1. 263 preferred before all debrs. G1. plea of Dow- 
118 


ric. 
DD unes impoſed by the Exchequer. 


39 
Dupletx the eons excuſerh Martellus fat. 165. defender 
4, 16 
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E 


Earle t Marſhall bath anthoritie to give armes . 100 
Earth Tythe-free, 222 
Eccleſiaſticall juriſdiftion.zy . equally the Kings, as the T enz- 
porall.147.ſeverally impeached-115.by premmnnire,and pro- 
bibitions. 121.122. in matters of eAdmiraltie. 128. 129. 
of willes.134.135.0of T ythes.146.147,05c.0f waite ground. 
223. #n caſes of diffamation. 237.238. of baſtarare. 243. 


 & ſequent. 
Eccleſiaſtical Lawe. vid. Law, 
Eecclefiaſticall «iy $mmuUnitic 65 
Eccleliecdici, ate 115116 
K.Edgar's law. 140 
K c-Edmunds {aw. I39 


KX, Edward the third heire to the (rowne of France. 109. Ed- 
ward che Confefſours Lawes, 141. Edward the ſixe his 
ſtature concerning T ythes.145. now perverted. 146, & ſeq. 


Ejetments in tempeſt s. | 90 
Ezodexrinoy, what , | 71 
Eleftion of Biſhops.64.75 .76.of the Pope. tb1d. 
2.Elizabeth commended. 109, miſguided tn one particular. 

210 
[Elſewhere] in the ſtatute of premunire how to be underſtood. 

124 


Embaſadonrs.vid. Legates, 
Ember dates ther oripinall and exd.76.77.why ſo called. 'ib. 


L.Emma acquitted by fire Ordeall. 36 
E mpare an eletiive ſtate. 10g 
Emmlation an occaſion of prohibitions. 127 
Embanſers of the price of things. 24 
Epiſtle betweene Pope Marke aud Athanaſius queſtioned, 15.4 
EmTegawator, What, - I91 
E/pouſals. $2 
Eſquires whence their name and title. 107 
Eucherius bi v5fion. 165. what credit tobe given toir, 170. 
171 


E unuch- 


Abe Ot ee <a Gro or er wore oe ns. ett. A 


[- ThelIndex. 


Ewunach-makers how to be puniſhed | 67 
Exceptions of ſeverall ſorts. 17. when alleaged. | I. 
Exchequer, what.26.the revenues thereof. 37. 38,dnties which 


it impoſeth. 'Y 39 
| Executors delay of paying legacies how provided for by the Cs- 
vill Law.265 their datie. ib. injuſtice in prizing goods. 1b. 
Conſtantines Law concerning the ſame. 269, the remedie 


thereof.270.when the Fudge may take boud of the Execntor. 


1b.& 271 
E xpences of Law recoverable in Eccleſiaſtical comrts. 260 
Exemption from T ythes ro whom firſt granted. 200. bow after 
reſtramed. tb, 
Extraordinary cromer. | 19.20 | 
Extravaganty of Joha the 22. 15 | 
F | FF | 
F axes, their priviledges. : 29 | 
Falcidia lex,whasr. 12.51 | 
Farmers priviledges. 45 | 
Fathers urged for the morale of Tythes. 163. 164 | 
Feciales. 99 | 
| Fee- farme, what. 45 | 
| Fees not to be enhanſed. 20. 66 | 
Feuds what ,68.their originall an#divifion.ib. their compilers — A 
and Erymon.69.how they may be loft. 72 | 
Fewell Tythable. 223 | 
Fitftion what.1i28.cxamplesthereef. 129 
Fire Ordeall - 86 | 
Follis aurea 45 | 
Fonts their originall and propreſſe. 176 
Force,and force armed.15 .publique and private. 22 
Forfesture of Feuas. 73 
Forgevies of ſeverall ſorts. 23 
Founder of a Church, what power hee hath. t93. 194+ 195 
Fruits falling 1n another mans ground. 16 
Fundi l1motrophi. 68 


Gangra 
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'I8 The l adex. 
118 G 
a 
|; Gangra Conncell maketh B. to diſþoſe of Chursh gooas.1 94. 
| 4 Crentiemen. 1 06. of how many ranbes. I'O7 
I Gifts how challengeable. 14, 15. which tobe enrolled. 56 
| Geds love to his Miniſters. 119,120 
| Gold preferred before other mettals. 6. vo 
Gothes s»vaſion of Italy. 7 164 
Government of women lawfull.10g.out not convenient. 110 


| 

I Governonrs of Cities, their office and power. 29, their eleftTion, 
| f $3. Governours of Provinces, their direttions. 54. 61 
| 

| 


Granges, what. - 
Gratian the compiler of the Decrees. : 74 
Greevances of the Common-wealth not provided for by the 


Common Law.262,263. & (eq. concerning parents. 1b. yet 
might have remedie from the Civil, lo.concerning Execu- 
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tors. 264. with the remed:e. 265 
| Gretlers yeprehenſion of Junius. I91 
f Gmardians office. 10,59 
Wl; Gynzcocratie lawfull. 109 
Il! 6 14 
| Heath gronnds. vid. Waſte. 
I! Henry 4. his Statute concermimg exemption of Tythes, 200. 


lt; Henry 8.his Statutes concerning Tythes. 143, 144+ now per- 
W! -verted. 146,147 his aft of ſubverſion of Abbeyes wherein 
| deficient .212. and,perhaps therefore puniſhed. 212,213 


i Heralds why called feciales. 99 
Heretichs., 35,36. C2 

Hiſt orians,who moſt creditable, and why. 166 

Flomage. 69 

Honourable places. 45,46 

Honorius Archbi/5op of Canterbury browght in the divs/ion 

of Parsſhes. | ,- 3 153 

Hofpit als of {everall kinds. 34 

Hoſpitallers exemption from T ythes. 200 

| Hunting not permitted to Clerkes. 85 
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Husband mens immunities. 4 


| 3 
Second Husband, in caſe hee defrand the children of the firſt, 
what remeaie. 268 


I 

K. James hts care over the Church, '®II. 213 

Fealouſie, how tobe remedied. 63 

Teſts bow farre lawfull. 236 

Jewes :gnomines. 84 
Immunity from Tyrhes, why firſt granted to religions _— 

| 138 

Impeachment of Eccleſiaſticall Furiſa1t9n,t 22, &C. v. Law. 

how to be releeved. > won 

Impediments of Matrimonse. | 83 

Impoſſibilities abhoyred by the Law. 130 


Impropriations why firſt granted to Religious Houſes, 188, 
whether by the authority of the Prince, or Pope, 290.in them [ 
ſome way nolerable, 21 3. bxt not ſom Lay men, 214. yer 

bard tobe remedied,and why. — 

Ina's Law concerning Tyres. I38 

Tnceſtuora marriages. 53 

Indowments of Biſhops wherin they at firſt a1d, and now ſhould 

conſiſt. | 209, 210 

Infeudation of Tythes, when it begun. 164, 165 

Tnjuntions, why ſo called, 15. mwhat caſes adarnitted. 14. 

Pope Innocents reſtraint of provileages granted to Religious 

Orders. | 200 

| Inſtitution, what ,q. the neceſſity thereof, 81, $2 

Inſtruments how to be made, 56. Of Dorerie. 58 (273 

| | Intelligence betwixt Kings omes, preſerved by the Civile Law, 

Interpretation of Lawes belongs to the Fudges,bnut more prin- 

cipally to the King, 257,258. not to bee often varied. 256. 
want thereof prejudicial ro Ecclefiaſtichs. 255 
Tnveſtitere woat. | 7I 
K. Johns #»juſt aſurpation, 112. John of Gants p/er. 1b. 
5 Ges of Jerufalem rh4t Order exempted from Tythes. 2CO 
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Foyntares not to be ſold, 2 ee - 
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The Index. 
Fudges office.5 3. to perſwaae peacee78. not confoynd juriſ[ds. 


Hons, 1 58. interpreters of the Statutes. 25 5. Their favour 
smplored in that pornt.25 7.they have need of tws ſalts, ib. 
owght to be obeyed.5 8. Eccleſiaſticall Fudges falſely charged 
ith the rejettion of pleas in diſcharge of Tythes. 181.182 
Fuagement, civile, criminall,mixt.6.publick, 22.ecclefiaſtich. 


79,50 
Faglers how to be puniſhed. 21 
Ivo Bi/1p of Carnat, Compiler of the Decrees. 74 


Fariſaiftion Eccleſiaſtical, wherein impeached 121.123.146. 
not to be confounded with the temporall. 133.149.158 
Fary of twelve men not requiſite to determine which s barreu 


ground. 227,228. {ay nothing but what the Fudge diftares. 


1b. moftly partial verauſe poſſible parties. Fx 229 

15: Patronatus what. 196 
Tauſtices of the peace, thery office. 41,59 
Juttinian, why he compiled the (vat. 3 

Kingdomes indivſible. I13 


Kings, their Tutles given by the Law. 1 03. their ſupremacie. 
104. Fountaines from whence 1 derived Eccleſiaſtical ju- 


riſdiftion as well as ( wile. 123, with whom reſideth the 


prime power to anterpret Statutes. 257,258 

K nights of how many kindes. 105. whether they oy Doftors to 

bhave precedencie. 106 

Knutes Lawes. 140 
L 


Lana: of the Church, in what caſes they may be altened, let or 
ſold. 63.vid. Church.what Lands may be given by Will 137 


Land-marykes not tobe removed. b;.22 
Lanternes, upon what occaſuuon invented. 197 
Laples, wpen what occalion mnauced. I 99 
Lateran Comncell, when holden, and with what ſacceſſe. 111, 


172 
£4%, what. 2» publick, private, of Natnre,of Nations, ib. the 
; 2bJecs 


= 
—_ I eern ene <-> EIS en 


The Index. 


"objeFt of the Law.4,5. the multitude inconvenient. 32 how 
ro be interpreted. 256.without penalties, of ſmall force. 259. 
Canon Law,what.73. excuſed.ib. how inuſe with ns. 114, 
ITS. &c. Civile Law, what. 3.maſt equitable.ib. Diviſion 
of it. 4,5. & ſeq. how farre in uſe in this Land. 88. & leq. 
like a [word in a (cabberd, g7. the neceſſirie thereof. 272. 
Foy Marine controverſies. ibid. commerce of Princes. 273. 
preniſhment of ſpiritual diſobeatence.1bid. Recoverte of Ade 
niſters right ibid. Wile, Weddings, Burials. 274. Caſes mm 
Chamuncerie. 275. mthe ( ourt of Requeſts. 276, ſeverally 
tmpeached by ihe Common Law. 122 . in marine matters, 
228.,2 Wils, 134,135. #42 Tythes, 146. im caſes of waſte 

 gronnd,223.of Diffamation,237.of Baſtardie, 243. how it 
may be releeved,255. Common Law, wherimn defettive,262, 
264. how it may bee ſupplyed,ib. The word| Law} not ftil 

taken for the Common Law, 158. Law Eccleſiafticall, 159. 
animated by the King, 160. not to bee confounded with the 
termporall, 1b. of what antiquitie, ibid. wherein abbriaged, 
121. how to be releeved, 255 . & ſeq. Saxon Lawey, 138, 
x39, I 40. Salick Law refuted. 109. Law of Laps. 199 


| Lawyers,why no fees aſſigned to them, 30. Temporall ana Ec» 


clefiaſticall. 159 
Lay-men may not celebrate divine Service, 66. nor hold 1m- 


propriations , 214. when they began to hold Tythes wn fee, 


162,163. their 8411 will to the ( lergie. | 198 
L ay-patroys, vid. Patyoy. 
Leaſes for how long to be ler. 45-63 


Legacies, when due, 11. how taken away, 13,when to be paid, 
51. for pions uſes, 67. unjuſtly deteined nnaer pretence of 


debts unknowne, 264. what remedie for that abuſe, 265. 
vid. Teftaments. 
Legataries, how defrauded, and how they may bee releeved. 


266 

Legates, why ſo called, 28. 40. their privileages, ibid. uſnally 
Cruilians, 96 
Legitimation of children, 58, how made among ſt the Romans, 
246. how with ws. ibid. 
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| EL eige-men. 72 
Lens things if denied, how recoverable. 7 
Letters dimiſſorie« 26 
Libell, what, 19. the eAgthours and Concealers how 4907 

En IDIA. 
Liberal Sciences. 29 

Like Reaſonglike Law. I56, 157 
Litigtons caſes what. "2 62 
Lombards, the firſt Authovs of Fenasr. 7I 
Lucius, firſt Chriſtian King of England. 142 
Lycurgus hs aprightneſſe. 112 

M 

CMad perſons how provided for by the Law, II 
Magdeburgenſes vindicated from miſ- allegation. 169 
CHMapiſtrates office. 28, 29 
Mahocmet aHoweth T ythes. 175 
IMaiors eleftion,and office. 53 
CHMaintenance of parents and children, how it might be provi- 

ded for. 253, 264.8 ſeq. 
Hanner of Tything, how to be expounded, 180 
Manzeres what. 244 
March: grounds. 44 
Marianus Scotus imperfett. 171 
CAMarime affarres. 88, 89 
CHarriners previledges. 42 


Marriage, what, 9. 55. within what degrees forbidden, 5 3. 
why to Prieſts, 253. within the Jeare of mournmg pwuniſha- 
ble, 55. in the husbands abſence, 62. impediments of nary 
riage,83. ſecond marriage prejudicial to the children of the 
firſt, 263, 264, 268 

Charles Martel the firſt in the ( hriſtian world that violated 
the right of Tythes, 164. hu fatt related at targe. ib. 165. 
how cenſured by hiſtorians, 1b. why denied by ſome, omitted 
by ſome, 166. related by others,167.G thoſe French-men, 
168. 170. whence they had the ſtorie, 1b. his fatt imitated 
3K other Nations, 169, 170, the viſion concerming him,165 . 


Whee 


The Index. 


whether creditable. | 170, 171 
Martial cauſes of Eccleſiaſticall cogniſance. 98 
Maſter of the Souldiers, 45. of Requeſts, 53« of the Ship 
3g 

Adercre triumphath over judgement. _ .. 
Mere.balkes not to beremoved. - 26. 20 


CHMettals tytheable. 217. arguments to the contrary anſwered. 
219, 240. how they are generated, 218, they may renew,bnt 


ſeldame doe, S. 
Micha's Diſciples. 198 
CIMalttarie asſcipline. | 48 


CMinerals, vid, CMettall. 

Miniſters, at what age to bee ordained, 6 5. Vid. Clerkes. 
Minors eſtates how to be diſpoſed of. 59 
Miracles not ſo frequent now as formerly. 171 


Aonaſteries not to be builded withont the licence of the Biſhop, 


Fl. their prevaledges, 184. and the bad w/e 0) f them,1 S5ethe 


_ reſtraint thereupon. ibid. 
 Monetaries immunitie from ſervice. | 43 
Money why uſed. "a 
CMonkes life and converſation. 51, 184, whe of ded 

Honkes. 187 
Mether-( burch. "I 176,177 
Afother-Vllage. 44 
Mort-maine, the originall of it, 183. im ſeverall Nations, 

1 85. whence the name. 1b, now not neceſ[arie. 1d. 
CHMyners immunitte. 42 

N 
Names nos tobe altered. 100 
Naturalecs filii,»ho ; 244 
| Navigation beneficrall to the Common-wealth 271 » requireth 
the prattice of the (yvile Law. * 
Neceſſitie of the C vile Law un this Land, 271 
New.years gifts of ancient uſe. 38 


Nicene Canons wrged,153, 154. hardly eſcaped the fire of the 
eArrians, ib.their anthoritie queſtioned. ib, what exempla- 
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' 7 life they require of Monkes. 184 
Notaries place. 46 
Nothi, who, 244. Nothz febres. 16, 
Natalia, what. 226 
Novelles, what. 50 
Nundine, why ſo calted. LI 
+ ®, 
Oathes, of (everall kindes,7. of the deceaſed, when good, 56.0f 
women tumblers of no account. ibid, 
Obligations, how they may bee excepted againſt, 7. how many 
forts of them,17, 18. by words how releaſed, ib. 
Offences publick and private, I8 
Officers, how to be choſen. 41 
Nuvguoy whats gl 
Orartories un private houſes. 57 
Ordeall fire and water. 86 
Order of ſucceſſion,6 3.who may not take oraers. = - 
Orders of Monkes tythe-free. 200 
Ordination of Miniſters, +96 
Orphanes eſtates ill proviaed for by the Common Law, 264, 
265. but may finde veleefe at the ('iwile, 266 
P 
Pagans,why [1 called. 215 
Pandects what, 4. the diviſion thereof. 5.8 ſeq. 
Parents | 604 to one childe how moderated, 61. greevances 
how tobe releeved. 26 


Pariſhes, their bounds of Eccleſiaſtical cogniſance, 151. the 


original of them, 152.174. the ſeverall acceptions of the 
word. I53 


Parliament, of whom it conſiſteth, 159. hath ſole power to re- 


forme the Statutes. 256 


Parricides, how puniſhed. 


| 3 
Parts, no acce([, ores,23 3e{1milar and diſſimilar. = 2 


Pope Paſchal his priviledge granted to religions orders. 200 


_ Stephen Paſquicr cenſured, 165.166, 170. bu miſtake in a 
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Quotation. | 169 
Paſſage-money.  . 
Patricli, who. 45 


Patrons may preſent, not. ordaine Clerkes, 57. their power to 
erett a Church, 191. 193. dependeth npon the Biſhop, ibid. 
to endow and fill it, 194,195,196. the abuſe of their autho= 
rity, 198, 199. taken notice of by ſeverall ('ouncels, ib. 


Peeres. 105 
Pearles, by whom to bee worne. 42 
Perpetuall right betweene paſſengers. 90 
Peter-pence, when firſt paid. 39 
Philoſophers, why no ſtipend allowed totheny, 30 
Phyſicians by Conſtantine made Earles. 8p 
Pipin buried with his face downwards, 165 
Piracie,what,94.onely puniſhable by the Admirall Law. 273 
Pirates. 95 
P laintifes office. 79, 80 
Pl-a of Tewemerts ana of D owrie have beene of Ecclefiaſtscall 
cogmfance. | 118 
Plough-almes what. 140,141 
P luralities in whar caſe tolerated, 85. the abuſe of pluralitie of 
E xecutors, 269. with the remedie, ' 270 
Poets denied the priviledge of other profeſſors. 40 
Popes precedencie,66.whether firſt graxnters of Impropriations, 
190 
Popular Attions. | 22 
Poſſeſſorie right what. 94 
| Poſt-hovſes. "2 49 
Poſtulation of Biſhops, what. 726 


Prattice of the Civile Law neceſſary im thu Land,272.of ſuch 
caſes as are not provided for by the Common. 262, 263 


Prayer and Preaching conferred, 183,189 
Preaching preferred. 1D. 
Precedencie of States,104, 105. of Knights and DoFors,106. 

of the Pope. 66 


Prieſts,wby called Sacerdotes, 34. why Presbyters, ibid. why 


prohibited marriage 253 
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Prelates exceſſes. 86 
Premunire what, 122. the original of it, 1b. 125, the litle uſe 
of it, 123. the Statute expounded, 124. wreſted by our 
Common Lawyers, ib. in force againſt Prizſts and Feſuites. 
125 
Pyenotary,hw place. 46 
Preſcriptions, the kinds and effes of them, 17. for Lay-men to 
hold Tythes in fee, how ancient, 163. preſcription ſuppoſeth 
poſſeſſion, 216, lyeth not againſt a mans ſelfe. 1b. 
Preſentation originally the Biſhops right, 196, 197. why de- 
volved to lay-patrons, ibid. how abuſed by them,198, 199. 
and therefore areſumption attempted by the Biſhops. 1b. 
Pretor, who, 45” 
Primicerius whence, 46 
Princes not to bee traduced, 85. their name to be put in all In- 
\ſtraments, 56. their titles and ſupremacie, 103,104. they 
ſhould befriend the Church, 211, whether the firſt gravters 


of Impropriations. I 90 
Principail what, and what Acceſſorie. 233 
Priſon- breakers how puniſhed. 21 
Priviledges what, 182.0f Religious Perſons. 188 
Prizsxp of goods oft-times partial, 266 
Provates of Wils how farre eff: tual. IM” ; >, 


Proces um Eccleſiaſtical ( ourts, 78, 79. by eAccaſation, De» 
nunciation, or [nquiſitton. 8 


4 
Prodigals eſtates, how provided for by the-Civile Law, 268, 


who ſo acconnted. [I 
Profeſſours excuſed from ſervices, 40. maae Earles, 47.their 

ſtipends. 29 
Promiſes to be hept. 29 
Promoters office. | 37 
Property of things what,93. how got, 1b, 
Protocols what. E 56 
Publick workes, by whomto bee maae. 29 
Puniſhment by death forre- fold, 25. of ſouldiers. 99 
Pupils eſtates how to be oraer2a during their minority. 9.10. 
Purgations Canonicall ana Fulgar, E 86 


Purple 
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Parple, a weare peculiar 10 Princes. 1 WG 
Purſer of a ſhip. | 90 
| <Q; MI, ot To 
Lurene next in ranke tothe King, | 1-204 
Lnoruie of Tythes Moral, 203.n0t Fudiciall. 205 
R | 
Racking, when to be uſed. | To 
Ranks of the Nobiltrie, 104, 105 
Receivers of Theeves how puniſhed. 20,21 
Reformation at the firſt wherein defefFive « 212, 
Refutatto feodi whar. . 73 
Reltefes of the (vile Law propoſed. 355». GL ſeq. 
Religions perſons of what life they ſhould be. I $4 
Repriſals whether lawfull. 56. how differenced from piracie. 
| y 95 
Reſidencie required, $1. except mcaſe of ſichneſſe. __ 
Retraltation of ſentence, within what time it may bee made. 
: Jo 
Rhodians ancient marriners. os 
Right ,what,2. to any thing how gotten. I5 
Rolles what they comprehenaed. 47 
Rulers of Provinces, therr office. 54 
j | 
Sabbath partly natnrall, partly poſtve. 204, 205 
Sacraments by whom not to be admimftred. 85 
Sacred Myſteries not to be celebrated mprivate. i 
Salick Law. 109 
Saloinons Temple. 219 
Sanftmuarie to whom advantagiome 36 
Sarum Church, by whom and how endowed. 190 
Satiſdation what. | 94 
Saxon Lawes. | 138,139 


Schooles for Henchmen what. 
School-mens curioſuie , wherein prejudicial to the Cler- 
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080. I 62.302 
- Fea-affaires determinable by the Crvile Law, 88, Sea com- 
m0n, | ibid. 
Secretaries place. 46 
Secundocerius what, -— 46 
Senate of Rome, why they refuſed to admit ( hriſt snto the 
»nmber of their Goas. 235 
Senators who. 46. 48 
Seperatorum ſeperata eſt ratio. 222 
. Sepulchers violated, the puniſhment. _ 20 


Services of the Common-wealth of three ſorts, 28. exemptson 
| from them how procared, ib. ſervices to the Exchequer, 39. 
who exempted from perſonall ſervices, 40. Divine Service 
not to be aiſturbed, 66. nor celebrated by Laymen. ib. 
Souldiers, priviledges, wages, diſcipline, &c. 48,49. they.on- 
 #t, permuted to carrie weapoys, 54. their diet and apparell, 


98. their faults. ib. and puniſhments. 99 
Sonne not to ſucceede the Father in Spirituals. 76,77 
 Spoxſals what. 9. 
Spurii whe. 244 
Stage-players incapable of ſome immunities. 43 
Starre 1n Caſſiopea prodigious. 170 


Statute of Premunire expounded. 124. thoſe concerning mat= 
 rers Eccleſiaſticall tmperfeft, 127, of Henry 8. and Edw. 

' G. how to be interpreted, 256. how ſupplied, 258, 259. The 

word [ Statute] doth not inferre Temporall cogniſance,15 8. 


Statute of Mortmaine, why made, and by whom. 183 
Stealimg before the Will be proved, how punifped, 21, of Chil- 
- . drenor men, 24. of women. 67 
Stellionatus crimen. 2I 
Stipenas for liberall Sciences, 29. none for Lawyers, nor Phi- 
 loſophers, 30 
Strangers how to be intreated. 60 
Students excuſed from perſonall ſervices. 4O 
Subjefts of how many ſorts. 27 
Subſraies | 5 & 


Sacceſſions, 63+» 71. 1n Spirituals 76, of great per/onages,log. 
| whether 
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whether the Sonne borne before his Fathey was K ing, ought. 
roſucceed in the Kingdome,111 whether the 'grand- (1 hilde 
or ſecond brother be to ſugceeds .., 4 1D LI% 
Smerties not to be ſued before the principall, -.. \ 154+ $45 
Swerti/hip of women how to be releeved. x 13S 
Suing out ones Liverte. AT 1} 
Superimpoſitions wh'n uſeds + | 38 
Sxperviſors of Wils whereto uſefull. Ma 
| Sarveyors office. P {IOW 44 
Swearmp, capitall, > BN Be 59 
Sylva czdua ## the Statute canvaſſeds 229, 230 
Sy monte. 64. 84+ 
T : 
Templars exempted from T yth-paying. 200 
Tenth Number, the perfettion of the reſt, 203. whether a Fi. 
ghre of Chriit. 204 
Tenure, vid. Feud. For terme of life or yeares, 70. perpetuall. 
| ib. 


Teſtaments by whom they may be made, 11, apriviledge gran 
ted by Princes, 265. The kinds, proofe, and publication of 
them.11. if doubtfull,how to be underſtood, 1 2. though im= 
perfeT, yet ſtand good for Children, 61. how much may bee 
bequeathed,12. how many witneſſerrequired to the making. 
135. when lands are deviſed. 137. a part of Eccleſiaſticall 


Fariſdittion, I 34- but in part rent from it, 135 
Teſtimonie of one witneſſe dangerous. = . 6 
Theft, the definition, diviſion,and puniſhment of it. 18 
Theodoſfius, Agthor of the Statute of Mortmaine, 183. and 

therefore diſliked by Jerome and Ambroſe, © 1b, 
Tiberius requeſterh that Chrsft might be admitted into the 

number of the Roman Gods. 235 


Timber by nature Tytheable, but exempted by Statute, 230 

Titles which have beene triable in Eccleſiaſtscall Conris, 114. 
115.116. (6, . Tithe of lands warieth not with the Arci- 
dents. 2 TIP 

Titnlus whas- 
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T reaſon, what, | 22 
T reaſnre found, to'whomir belongeth 3$ 
Treaſurer of the Chamber. | 47 
Treaties betwixt Princes to'be made by ('#viliang, 96 
Treble damage, of Eccleſiaſtical juriſaiition, | x56 


T oll-gatherers exatting how to be puniſhed. I 
Trees, when aud why they may bee topped by another than the 
' owner, 16. loppings of great trees tythable. 229. cutting of 


' another mans, how to be puniſued. I9. 23T. 
Tribonian, a famors Lawyer. 32 
Tribute. | LE 28 
Attons of Trover, what. 128 
Truce at ſometimes more eſpecially to be obſerved. 78 
Tumult how puniſhed. | 19 
Turves tythable, 221» arguments to the contrary anſwered. 

222 

T utelage, the ſeveral kindes thereof. 9 
Tutors, 9. how diſtinguiſhed from Guardians. 10, what requi- 
red of them. ibid, & 59 


Tythes, matters of Eccleſiafticall Cogniſanee, 138.143. 148. 
and reall compoſition for them, 201, 202. by the Lawes of 
our SaxonKongs, 138,139, 140, &c. How they ſtood af= 
zer the Conqueſt, 142,143. in what caſe triablein a Tem- 
porall (ourt, 144+. the forfeitures for non-payment; 156, 
157, the cnrſe therefore, 172, 173. their arfferent State 
under the Law and Jopel, 161. with the cauſes thereof, 
162. & ſeq. when they came mn uſe among Chriſtians, 
IG1. part of the Morall Law, 163. 203. and how farre. 

- 205. the ground of the precepr,1 80, firſt invaded by Charles 
"Martell, 164. 4nd 5 imitation of him by othzrs,169, 170. 
_ allowed by Wahomet, 175: and ſirifHy exattedin Primitive 
rermes, 173. 174+ to bee payed tothe Baptiſmall (burch, 
176. 214. 315. the contrary, why not reformed in the I a- 
:teran Connmeelt, 178, 179, not to bee aeteined by a Biſhop 
though Pounder of a Benefice, 206. nov were his Primntive 
Endowments, 209. of Mineralls due, 217, of Turves, 
22I, of bonghes of great trees, 22g, If in no Pariſh, to 
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whom they belong, 208. manner of tything, how to bee Pa 


derſtood, 180. preſcriptions againſt tythes, 179. 206. 207» 
Immunitze from tythes,why firſt granted to Religions Howe 
fer, 188, wherein Religious Orders were exempted from 
paying tythes, and of whas things. 200, many Lands prefen« 


ded tyth-free by that exemption, which are not. 20T 
| V 

Tn the Vacancy, who anciently had the fruts. 217 
Valvaſores majores, & minores, who. | 73 
Vaſſalles of of how many kindes, 2. 72 
Villages converted after Cities. = 215 
S. Vincents Crow. 170 
Univerſities permitted the uſe of the Crvile Law. 87,88 
Pope Urbans leganrine. 193 
Oe of money = 224 


U/nrers tnfamous 2 
UV/ury, the kindes of tt. 8. how much to be taken of a husband- 
mans 5 ceaſeth when it hath doubled the principall. 64. is 
an acceſſorie to the principall, 233, Sea nſurie,62. greater 
then Land uſurie, and why, 9 


Waſte growna of Ecclefiaſticall Copmſance. 223.224, & ſ{cq. 
[6 


Vater courſes uot to be altered, 

Widowes how to diſtribute their goods, 51. ſuch as leve reotonſ- 
ly, how provided for by the ({wvile Laws 269 

wills, vid. Teſtaments. 

William the Conquerenr, his care for Church right, 141.142 

Wincheſter Chnrch, how anciently endowed. 199 

Witneſſes, what manner of men, 61. may bee compelled to ap- 
peare, 79. how many required to a Will, 134, 135. of one 
man dangerom, 136. falſe witneſſes. 24 

Wives, sn what caſes they may be beaten | - 

EY omes in caſe of ſwrety ſhip, how to be reletved, 7 not endowed 
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$7. May be T tors. D” 61 

Word taken for all kinde of fewell, 223. great woods in what 

cafes tyth-free, 229. 230. and why, 231. wood and timber 

. bow aiftintt. . ibid. 
Words diffamatory how puniſhable. 236. vid, Diffamatson, 

Wrackes what, and how to be diſpoſed of. 92, 93 
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_ = His Learned and uſefull 

NE ew of both the Lawes,once 
JIM more adventureth it ſelfe 
31 upon the Opinion of Men, 
Sell and it may noW hope to re- 
x cerve a more imaifferent cen- 
— ſure then before, as being 
committed to a ſeaſon more mature, and more per- 


fey diſpos'd, for howſoever the Ive that firſt 


| 


brought this is forth, could not be charged with any 


notable diſtemper ; yet the Commonewealth wee 
live in ts of that thriving nature, that however 
the preſent time may [till bee 200d , yet it alwayes 
makes the ſucceeding Age better then it ſelfe. 
This argues the State not neare her rume, though 
fome unruly Spirits, led by an irregular Motion, 


have beene bold to anticipate, a5 if every one that - 


bad ſo much pitty as t0 feare, bad alſo judgement 
* 2 enough 
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_ TotheReader. 
enough to foreſee the ruine of a Kingdome. "Twas 
more then enough for ſuch Men to ſet downe the 
Fate of a fingle-ſoule , without reſolving upon the 
doome of a whole Nation. But theſe that would 
ſeeme to know ſuch high things, are moſt properly 
puniſhed by beingmeglefted: for to a Man that 
* would bee thought to know, and knoweth not, no 
greater miſerie can happen,then that hee ſhould 
faile of his Expeftation. If T were to ſerve 0 
follow any time , I would propoſe the Preſent, 
which as it hath leſſe of the pretences of former 
Ares, ſo it hath much more of the Moderation? 
and if it needs muſt be ſuſpefted that the State is 
wot farre from her fall , let this be the onely rea- 
ſon,becauſe ſhe draweth ſo neere to her perfefion. 
That which heretofore moſt of all incumbred theſe 
 Domintons , was the diſþroportion of the Civill 
Power to the Ecclefaaſticall. This a Great Prince 
abated,and the AF was truly maſculine, yet like 
thoſe of the ſtrongeſt importance ,Would not be pey- 
' feRed by the ſame hand,therefore it was by him ſo 
fully done, on the one fide, that it might be feared 
leſt it ſhould runne over on the other, To prevent 
this, the diſcretion of theſe late diſcerning times 
hath warily provided; the wiſedome of the Prince 
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having fo well tempered both the Powers,that it 
may now be hoped, they [hall agree one with an 0e 
ther as both doe in him, by a glorious correſpon- 
dence. The State thus bending towards the beſt, 
and the moſt perfe&t medincritie, thus Auhor whoſe 
hope that alwayes was couldnot but revive again; 
therefore it is, that though hee be dead, hee yet 
ſpeaketh, If fil there be that will reprebend theſe 
our paines, as if they were caſt upon & man too 
much ſought after, be it ſo ; but theſe men have 
leaſt cauſe to complaine, for if the matter of this 
Booke be, as they ſuppoſe, then the onely way to 
W/ uppreſſe # it will be to make it common, for things 
of that nature are leaſt of all enquired for, when 
they are meſt eaſily to be found, but if they rarely 
appeare, they are more eagerly ſouzht after, and 
the more obſtinately eſteem” d. 
FYVhen fir#t Twould ſee this Treatiſe, I beheld 

it at a diftance, and.not withont ſome prejudice , 
for ſo Twas prompted by the inſimuations of a fal- 
lible Report , but finding it under the Prote ion 
of the High and Mrghty Prince Tames, IT tooke 
libertie to reſolve againft all popular contradiFi. 
on. And now, to ſeeke any other Patron for this 
new Edition, have thought it altogether inglori- 
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ous, For what can the man doe that com- 


meth after the King £ 
For a Note or two Which I have here and there 


timeronſly let fall , If the Reader expeft that 


- Tſhould aske his pardon ; there may bee cauſe,but 


there ts N0 CONVentence : for this kinde of ( omple- 
ment is now adayes indifferently ſet before thoſe 
things that are well, and thoſe that are ill done. 

Beſs: des ,it would argue Certaine follte to be enga« 
2ed there for p ardon Whor e our choyce is ta offend. 
V Vhat I or bere done amiſſe, 1 ſhall hereafter 
hope to refifie , either by dog ſomething that 


ſpall be better ( if that may be ) or ( which is the 
fafeſt way) by doing ſo no more. 


Ls. 


T0 
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H 1 
Mighty Prince Iams, by the grace 


of God, King of Grear Britaine, France 
and Ireland, Defender of the Faith,erc. 


O 5 T gratious Soveraigne, finceit 
hath pleaſed Your Majeſtie of 
Your Princely care towards the 
Church , and Your Common- 
wealth, to take knowledge of tome differen- 
ces thatare in Iudicature betweene Your Ec- 
clefiaſticall and Civile Lavv, and the Tempo- 
rall Law of this Land ( by which joyntly 
Your Majeſties State is managed next after 
Your ovwne molt rare providence, and the 
wiſdome of ſuch, whomithath pleaſed Your 
Highneſle to aſſociate unto Your ſelfe in the 
great affaires of Your Kingdome) I have been 
bold to offer unto Your Majeſtie this fample 
Treatiſe,as that which doth lay out the cauſe 


of thoſe Differences, more particularly than 
| any 
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any man hicherto hath expreſſed the ſame. In 
comming to which ( becaule { doe ſpeake for 
thoſe parts of Your Majeſties Lawes, which 
arelefſe knovvne unto Your people , and e- 
ſteemed no otherwiſe of them, than they lee 


the practice thereof to bee here wichin Your 


Land) I havethought good, as it were in a 
Briefe, to ſet out the whole ſumme of both 
the Lawes,tothe view of the people,thatthey 
may ſee, there is more worth in thoſe for 
whom I ſpeake,than was by many conceived 
to bec : Sothar the profelsion of the Eccleſia- 
ſicall and Civile Law may appeare to the 
world , neither to bee idle nor unfit for the 
State ; ſo farre as it hath pleaſed the Royall 
Predeceſſoursof Your H:ghnefle to give en- 
rertainment unto it, and Your Majeftie Your 
felfe ro admit of it. In all whichthere is no o- 
therching ſoughr,than thar ſuch greevances as 
have beene of late offered by one Iuriſdiftion 
unto the other, and in conſequence, to all 
Your Subjects, who follow any ſuits in the 
Civile or Fcclefiaſticall Courts, may by Your 
Princely wiſdome be conſidered, and by Your 
authoritie be redreſſed, if they be found to be 

|  greevan. 
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oreevances indeed: for now asthings are,nei- 
therluriſdiction knovvesrtheir owne bounds, 
Luc one ſnatcheth fromthe other, in maner, 
as 1n a batable ground lying berweene wo 
Kingdomes; bur ſo,thatthe weaker ever go- 
eth to the worie, md that which is mightier 
prevailes againft the other. the protetiors 
thereof being rather willing to give Lavvcs 
and interpretations to Cther, than to take or 
admit of any againſt themſelves. For which, 
the weaker appeales unto Your Hiohneſle, 
humbly deliring Your Majelties upright and 
elincere Judgement. to dilcerne where the 
wrong is.andto redreſſeir accordingly which 
is a worke worthy Your Majeſties high con- 
{1deration. For as the Land is Yours, lo allo 
the Sea 38 Yours j/2nd the Church 1s under 
Your Highnefle protection, as a Childe is un- 
| derhis Tutor ; ſo that all the Lawes thereof 
appertaine wato Your Majeſties. caxe.& com- 
fort alike : For which , not onely the whole 
profeſsion of Your Eccleftaſticall and Civile 
Lawyers that nows are, butthole which ſhall 
ſucceed in thole places fores er hereafter unto 
the worlds end, will praiſe and magnihe 
X Your 


— O— 


To the Reader. 


(14 by the proviull inrevpretition” 45 it ſaypoſeth $ of the 6- 
ther, tnJure the around of {4:1 raterpretation, ana labour 
to yedveſſe it if it may begby the right 1aterpretation there. 
of : To theend, that either Turiſdiction may retaiue their 
1vas right,” 4n1 not the one bee avertiopr by the other, as it. 
ſcemeth to be 4t this day « And that tm ſuch matters (as they 
.concerme ,) of their owne right, as depend of no. other autho- 
- 142 bus of the Prince alone : which & the thing onely that t& 
/anght im this little Treatiſe, Aud therefore the Reverend 
ſndees of this Land are to be imtreated, that they will vouch- 
If an equall enterpretation of theſe matters, 4s well to the 
one Turiſaiction as the other, for ſoit ts comely for thews to 
ave , and if they doe it not, the 6ther are not ſo aull-ſenced, ' 
but they can percerve it, nor (0 daunied, but that they can 
fre for ſuccour unto him, to whoſe high place and wiſdome, 
the deciding of theſe differences doth of rizht appertaine.” 
PzNELO2E # [ard to have had many wooers comely in per- 
| {on and eloquent in ſpeech, but ſhee reſpefted none bat her 
owne UlLyssSEs : Such ſhould be the minde of a Indze that 
whatſoever other appearance or ſhew of truth be offered, one 
ſaying, Thi i the true ſence of the Law,and an other that, 
net the Indge ſhould reſpett none but the ves y- true germane 
and genuine ſeuce thereof indeed, Which if it were religs- 
ouſly or tndifferently obſerved in every Court, then neentd 
»0t thu complaint that now is, but every 18% ferefion ſhould 


f 


 I'J peaceably hold his owne right, ſuch as rhe Prigce; Law, of 
1 Cuſtome hath afforded unro is. | 


: " 
vle2s 
*%* *» 


A VIEW OF THE 
Civile and Eccleſiaſticall Law : 


'alſo wherein it is ſtraightned , and 
wherein it may be releeved. 
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SEC Ib 
The Diviſion of the whole booke into foure parts. 
What right or Law « in general. = 
What # the Law publick, and what the Law private. 
What t the Law of Nature. 
What u© the Law of Nations. 
What is the Law (,wvile. 


—————Eforcl1 ſhew how neceſſary it 1s for his 
< J\- Majeſtie and the Realme, to maintaine 
1 the Civile & Eccleſiafticall Lawes,as they 

are now prattiſedamongus inthis Realm, 
Sm) 1 will ſer downe, as it were, ina briefe, 
===pq1 what the Civile, and the Eccleſiaſticall 
Lawes are : then will I ſhew how farre forth they arc 
here in uſe and praQtiſe among us : thirdly wherein wee 
are abridged, and pur beſide the uſe and poſſeſſion there- 
of,by the Common Law,even contrary tothe old practiſe 
thereof, and the true ſence and meaning of the Lawes of 
this Realme,and the Statutes in this behalfe provided: and 
B laſtly, 


What Lav ts. 


Tz 
Fits publicum. 


2. 
Tus privatum, 


The Law of 
| Nature. 


| The Lavy of 
| _ Nations. . 


2 A view of the ( ivile 
laſtly, wherein we might be relceved and admitted to the 
practiſe of many things in the Civile Law, without preju- 
dice to the Common Law z and ſo both the Lawes might 
know their owne grounds and proper ſubjeQs, and not 
one to be jumbled with the other,as it is at this day,to the 
preat vexation of the Subjet. But before I ſpcake of 
the Civile Law in particular, I will define what Right,or 
Law is, in gencrall : Law thereforc 1s (as Otpian faith, 
L. 10. #n fin. ff. de Fuſticia & Fure ) the knowledge of 
Civile and humane things, the underſtanding of thoſe 
things which are juſt and unjuſt. This Law 1s primarilz 
divided into the Law publick, and the Law private. The 
publick, is that which appertaineth to the generall ſtate 
of the common-wealch, for I meane the Law publick, not 
ia reſpec of the Forme, that they were publickly made, 
as we make lawes in our Parliaments(tor fo all the Civile 
Law is publick, as made by publick authority) but in re- 
ſpe of the obje, or end thereof, for that they concerne 
the Church, the Clergie, the Magiſtrate, and other like 
publick funRions, none of which levell at the rule of e. 
quity, or equality between man and man,as Private lawes 
oc, but aymeat that which is molt fit;in generall, for the 
common State. ; 

The private Law, or the private mens Law, 1s that 
which concernes every fingular mans ſtate ; which, for 
that it1s occupicd in giving every man his owne, it muſt 
of neceſſitie be proportionable to the rule of Equitie and 

ſtice. 
Private Law is of three ſorts,the law of Naturc,the law 
of Nations, and the law Civ1le. 

The law of Nature, 1s that which Nature hath taught 
every living creature, as the care and defence of every 
creatures life, defire of libertie, the conjunAtion.of male 
and female for procrcation ſake. EL, 

The law of Nations,is that which common reaſon hath 
eRabliſhed among men, and is obſerved alike in all Nati- 
ons, as diltin&tions of mens rights, buildings of boules, 

erecting 
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ereRing of Cities, ſoctetic of life, judgements of contro- 

verſies, war, peace, captivity, contracts, obligations, 

ſucceſſion, and the like. | 
The law Civile, being largely taken, is the law that e- 


very particular Nation frameth to it ſelfe, as the Athens. us Evite, 


an lawes, and the lawes of Lacedemon, in which ſence 
alſo, the law of Zxglazd may be called the Civile law,for 
that it 1s the proper and private law of this Nation : but 
in more ſtrict fort, the Civile law is the law, which the 
old Romans uſed, andis for the great wiſdom & equitie 
therof;at this day,as it were, the common law of all well 
governed Nations, a very few onely excepted. 

- And certainly,albeit ſundry other Nations by the light 
of Nature, have many Rules and Maximes in the Civile 
law : yet, if all the conſtitutions, cuſtomes,and lawes, of 
all other people and countries were put together (I ex- 
cept none,favethe lawes of the Hebrews, which came im- 
mediatly from God ) they are not comparable to the law 
of the Romans, neither in wifdomenor equitie,neither in 
gravitie nor in ſufficiency. Whereupon it is,that moſt of 
other Nations, (ſaving our owne) although they receive 
not the Civile law wholely for their law, yet they ſo 
much admire the equitie thereof, that they interpret their 
owne lawes thereby. Pecksus de regul. juris, Reg. ne 4 
Ture communi. regul. 23S, 


SEE © 


T hat there be foure T omes of the Csvile Law ; The Ds« 
geſt, the (ode, the Authentich and the Feads. 
The Inſtitutes are an Epitome of the Digeſt. 
What is the Digeſt, and why it #5 ſo called, and why the 
ſame are called the Panaetts. | 
What are the Inſtitutes, and why they are ſo called. 


He whole Civile law it ſelfe, is reduced or brou-” 

into 4. Tomes, whereof the firſt containeth t} _ git 

geſt or PandeRts, taken out of 27.01d reverent ” - .eD1t- 
B 2 LAWYErs 
' works; 


EWEY 


= | Arview of the Civile 


' workes, whereof ſundry were before the coming of 


Digeſts wWaat. 


Chriſt ; others flouriſhed inthe! Emperours dayes, even 
unto thi gime of Maximinns,as it appeareth by Spartia- 
uw and Lampridiu, in the life of the faid Emperour : 
which ſaid Tome is divided into 50, bakes, of which, 
every one containeth ſundry titles of great wiſdome and 
variety. 

| To this Tome, I adde the Inſtitutions, which are a 
brick of all the former bookes, compoled of purpoſe by 
the Emperour in the behalt of young learners.that there- 
by having the whole Digeſt drawne into a Compendinns 
of 4. bookes onely, they might with more alacrity, 
goe forward in the ſtudy of the law : having,as it were, 
the firſt Elements of the whole profeſſion 1n this little 
Treatiſe ; whereas otherwiſe without the kelp hereof; 
their weak minds might be clogged with the multitude 
and varietic thereof, and ſocither altogether leave their 
ftudies, or with more labour and diffidence ( which of. 


tentimes diſcourageth young mens minds in along mat- 


why ſo called. 


* The Pangedts. 


The Inftitutes, 


eer )come to the end thereof, to. which, by the direion 
of this brief, they might ſooner attain, and that without 
much travell or diſtruſt. 

The Digeſts have their name, of that they are put into 
acomely order by the Author, ranging every booke and 
title into his proper place, ſuchas either the courſe of 
Nature affords them,or are fitteſt for the practice of the 
profeſſion. OO. 

The ſame booke again, is called Paudefs,ofthe Greek 
words my & Jiu, for that it compriſeth in it ſelf, all 
whatſoever J«ftiniar drew out of 150000. verſes of the 
old bookes ofthe law. 

The Inſtitutes are ſo called, becauſe they areas it were, 
maſters and inſtructors to the ignorant,and ſhew an ecafic 
way to the obteining of the knowledge of the Law, 

The matters wherein the whole law is occupied, are 
exther the perſons inthe common- wealth, or the things 
belonging or not belonging to them, or the ations whers- 


by 
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by men doe claim in judgments ſuch things as are due 
unto them by law. 


SECT. 3. 


The DP andetts,or Digeſt are divided into ſeven parts, and 
they againe into fiftie Bookes. 
That the firſt part thereof contetneth foure Bookes, and 


what is the ſumme thereof. 


Pon a more particular diviſion, the whole Digeſt is 

divided into ſeven parts : whereof the firſt part, 
ſtanding upon foure bookes, containeth the principles,and 
aS it were, the firſt elements of the Law;as,what Juſtice & 
Right is, from whence the Civile Law hath his begin= 
ning, what perſons be the object of the Civile law, what 
Magiſtrates the common-wealth of the Romans had, by 
®whom either the lawes were made, or exccuted : the di- 
vers kindes of Jariſdiaions, which thoſe Magiſtrates u- 
ſed; Meere, Mixt, or Simple, according to their place: the 
corre&ions whichthe law uſed againſt ſuch as diſobey the 
Judge, either in not appearing, or not performing that 
which is injoyned them : what proviſion it made againſt 
ſuch,as by violence reſcued men out of the Judges hands: 
what Holy-dayes there were, wherein the Courts were 
not held : what order the Law toke againſt the plaintife, 
that having cited the defendant, had no Libell ready to 
put into the Court, unleſſe happely otherwiſe the parties 
upon private agreement compounded the matter be- 
tweene them : who were to be admitted advocates, and 
what cauſes barr'd them from the office : what is the of- 
fice of a Procutator, Sollicitor, or Sindi,or Fator ; and 
under what cautions they were admitted, if they had no 
Proxie, or Mandat,or the partie principall did not in pre=- 
ſence authorize them: how they were puniſhed, who ups 
on reward toke upon them to vexe men unjuſtly in the 
Law, in manner as common Barators doc : what perſons 


having loſt opportunitic ro alleage any thipg for them= 
B 3 ſelves 
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ſelves beneficiall in Law, may be reſtored thereunto a- 
gaine ;as Minors, and ſuch other, as by feare or craft of 
the adverſaric have beene driven away from their lawfull 


defence : how perſons of common truſt, as Marriners, 
Inholders, and ſuch lik,are bound by Law to reſtore ſuch 


things as they have taken 1n charge to keepe. 


SECT. 4 


| That the ſecond part hath ſeven bookes, and what are 
the (ontents thereof. 


He ſecond part, being diſtributed into ſeven bookes, 

yeeldeth matter of Judgement,as who may be Judge, 
and who not : where and before what Judge every one 
is to beconvented:how many kindes of Judgementsthere 
are, Civile, Criminall, and mixt of both : by what ations 
things that are ours by right of inheritance may be cha- 
lenged, whether they becorporall or incorporall : what 
action the Law affords, if any man conceale that is ours, 
that wee may come tothe light thereof : what aRtion ly- 
eth againſt him, who by evill perſuaſions, or lewd intice- 
ment hath corrupted another mans ſervant,or having run 
away by his ill counſell, hath concealed him from his 
maſter : what proviſion the Law hath againſt Dice-play, 
and ſuch as keepe Dicing-houſes: how he is to be punith- 
ed, which being put in truſt to meaſure any mans ground, 


makes a falſe report of the meaſure thereof : that no man 


hinder a corſe of a dead body to be carried to buriall, or 
to be buricd in ſuch places, as hee and his predeceſſours 
have right unto, or to build a Tombe to that purpoſe,and 
beautifie the ſame. 


SECH: $. 
T hat the third part ſtretcheth it ſelfe into nine bookes, 
and what they contem. 


THe third part, imbracing nine baoks,concerneth perſo- 
nall actions, which riſe not of cauſe of right or poſſeſ- 
| £ '  ffon, 
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fion, but of covenant and obligation; as things credited 
or len: ina certain ſumme; the means how terecover the 
ſame, if it be denied, that 5s by oath of the partte that de- 
wieth 3t, unleſſe he may be convitted, exther by witneſſe or in- 
ftrument, that he hath forſworne himſelfe: how many kinds 
of oaths there are,voluntary out of Judgement: neceſfaric 
exacted by the Judge 1n doubrtfull caſes, where otherwiſe 
there wantcrh proofe to manifeſt the trueth:Judiciail,ſach 
as one partic offcreth to another in Judgement, and cannot 
be refuſed without juſt cauſe ; and laſtly, that which the 
Judge offereth to the plaintife, as concerning the value of 
che thing which is in ſtrife, orthe chargesthat he hath 
beene at 11 recovering of the ſame: what exceptions there 
lyes againſt Obligations, as that which for cauſe was gi- 
vet, and cauſe did not follow : that the cauſe was diſho- 
neſt, for which that is challenged that was given : that 
1c ſumine was not duc which was paid , and therefore 
not to be exated, but to be repaid : ations for things 
lent for a certain time, and toa certainuſe : ations for 
things pawned:aions that either paſſengers have againſt 
Marriners for the goods or ware that they have brought 
into the ſhip, or Marriners have againſt Paſſengers for 
their fraught : actions of ezeAiment, wherein the paſſen= 
gers and Marriners are bound each to other for contri- 
bution of the loſfes of ſuch things that have beene caſt 
Into the ſea, in the time of a ſtorme or tempeſt, according 
to the qualitie or quantitie of the goods they have in the 
ſhip : ations whereby maſters are bound to anſwer for 
their ſervants contracts, and fathers for their children, 
in ſuchthings, or negotiation, as they have put them in 
truſt withall, ſaving where the childe borrowed money 
without his fathers privitie for riot, and for ſuch purpoſe 
as his father hath no uſe thereof : Remedies for women, 
when by weaknefle of their ſexes, and lack of counſell, 
they have inwrapt themſelves in ſurctiſhip for other 
men : action of compenſation, where a debt is demanded, 
for which an equivalent portion hath beeue received' in 
lieu 


8 A view of the Ciyile 
lieu or ſatisfation thereof, ations of mandate, or com- 
mandement, wherein one hath done ſome worke, or laid 
out ſome money upon an-other mans mandate or word, 
and yet when he requireth allowance thereof, it is de- 
nied him : a&ions of ſocietic or fellowſhip, wherein ei- 
ther the ſocictie 1s required to be maintained, or the 
money put in common banck to be divided : actions of 
bargain and (ale, cither pure or conditionall, the bargain 
being once made, the lofle and gaine that after happeneth 
is the buyers, unleſle the ſeller retain ſome further righe 
in the thing ſold unto himlclfe : ations of letting or (et- 
ting either of the uſe of a perſon, or the uſe ofa thing up- 
on a certain hyer : ations of change, and ſuch like. 


SECT. 6. 


That the fourth part contemeth eight bookers, and the 
contents thereof. 


T He fourth part being digeſted into eight bookes,mini- 
ſtreth ations for ſuch things asare acceſſarie to con- 
tracts, ſuch as pawnes and pledgesare, which are given 
for the better ſecuritie of the contract : ations for reſti. 
tution wherein a man hath beene deceived in a bargain, 
more than the halfe value of the thing ſold ; or wherein 
the ſeller hath concealed ſome fault. if the thing ſold, 
which he ought by Law to have revealed ; or promiſed 
ſome qualitic in the ſame, which was not in it ; or where 
the thing ſold, hath beene evicted by an other,out of the 
hands of the buyer, himſelfe uſing all juſt defence of Law 
for himſelfe ; actions for intereſt and uſurie,and how ma- 
ny kinds thereof there be that men uſe by land, Lucratory, 
Compenſarorie,and Punitorie ; whereof the firſt is alto- 
gether unlawfull, the other two allowed where either 
Juſt gain ceaſeth, or juſt loſſe followeth, upon that occa- 
ſion, that which is lent 1s not payd according to the day 
of covenant. Sea-uſurie, otherwiſe called nautick uſarie, 
is greater than land-uſurie, and yetalloyed by Law, for 
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thatthe ſeafaring man takes upon himſelfe the danger of 
ethe tranſporting thercof,and ſecuring the ſame ar ſuch 
place as it is appointed to be delivered. In deciding of 
matters of controverſie,the Law proceeds ſomtimes by 
witneiles,ſomtimes by iaſtruments,ſomrimes by preſum- 
ptions, where knowledge or ignorance offaq,or Law is 
preſumed. Spouſals arc mutuall promiſes ofa future mar- 
riage; marriage is a lawfull coupling together of man and 
woman, the company and {ocietie of the whole life, the 
Communion of all Divine and humane rites and things, 
and of one and theſame houſe, wrought by the conſent 
and mutuall good will of the one towards the other : in 
eſpoufals and marriages 1s to be conſidered, who is to be 
joyned together, at what years, and by whoſe conſent : 
there doth wait and attend upon Marriages, ' Jointures, 
Dowries, and ſuch like, and ſometimes Divorce, which 
es {o called of the diverfitie oF the mindes of thoſe that 
are married ; becauſe ſuch as are divorced,goe one a di- 
vers way from the @her. The cauſes whereupon Di- 
vorces grow, are Adultery, deadly hatred one toward 
an other, intolerable cruelty, neerneſle of kinred and 
affinitie in degrees forbidden, impotencie on the one 
{ide or the other:ations of Dowrie after divorce or ſepa- 
ration;a&tions againſt a mans wife imbeaſelling away his 
gods ; ations againſt a huſband diſclayming his owne 
childe;and his wife being with childe, if he make doubt 
thereof,means how and where ſhe ſhall be kept untill her 
deltvery, ſo that no falſe birth ſhall be put in place of the 
erue childe;or that ſhe abuſe not her huſband or the next 
heire, witha falſe ſhew of that which is not. Tutelage & 
government of children under age,whichis cither teſta- 
mentarie,or due to the next of kinne,or dative,all which 
arc either to be confirmed or diſpoſed of by the Magi- 
ſtrate, Adminiſtrations of Tutors and Curators,and how 
tarre they are endangered by their office, and wherein 
they are to interpoſe their authoritie and conſent,and for 


what acts the pupils or minors may be ſued,doneby the 
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tutors or curators ; how any may be argued to be a ſuſpe- 


Red tutor or curator ; and how, and by whom he may, 


be removed,ifthere appear juſt cauſe of ſuſpition againſt 
11m. A tutor is chiefly {ect over the perſon of the childe, 
econdly over his gods: but the Curator or Guardian is 
chicfly ſer over the gods, and then over the perſon of 
the childe. A childe ( his father being dead ) by the or. 
der of the Judge, 1s to be brought up with his mo- 
ther, unleflc ſhee hath fled unto a ſecond imarriage, which 
if ſhee have done, then is he to be brought up with ſome 
of his neere(t kinne, ſuchas 1s knowne to be an honeſt 
man, and will have a care of his good education ; with 
whom the Judge 1s toallow him ſuch maintenance, as all 
his Rock be not ſpent therew, but evermore ſomthing 
be left againft he come to tull age. When the time« ftu- 
telage, or curatorſhip 1s ended,they are to render account 
untothe Judge. what they have received, and how they 
have expended the ſame, and whac relidue is left,and ac- 
cording as their profes are,cither hy oath, or otherwiſe, 
ſo the Judge either alloweth, or dilalloweth the ſame. 
If the Tutors or Curators prove bankrupt, or unable to 
fatisfie the Pupill or Minor, then lycth at ation againſt 
their ſuerties for the ſatisfaction of the ſame; and if both 
of them faile, then lycth it againſt the Judge, or Magi- 
ftrate,ifcither he have not received any caution at all of 
the Tutors or Curators, or hath received an unſufficicnt 
caution, oz unſufficient ſuerties, knowing them to be un- 
ſufficient ; otherwiſe he is not to ſecure fortune, and fu- 
ture caſes of the childe : the Turors or Curators are to 
ſell nothing of thoſe things that are the childrens,ſaving 
ſuch things which by Keeping cannot be kept , uvleſſe 
they have the order or decree of the Judge thereunto, 
whichthe Judge ts not to decree,unlefle the childe be io 
farre in debt, that it cannot be ſatisfied, without ſome 
part of the other gaods, or there be ſome other like juſt 
and neceſſaric cauſe like untothis, which may not be a- 


voided. As Minors have Curators and Governors,10- 
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alſo mad perſons, and prodigali perfons are appointed to 
have governors by law, for that they can no more governg 
their owne ſtate, than the others can, Prodigall perſons 
are they that know no time nor end of ſpending, but ryor 
or laviſh out their goods without all diſcretion. 


SEC Fi GC 5 
” v 7 Þ. * aw ADg 
That the fift part comprehenaeth nine bookes, | 


and the marter thereof. 


Nder the fift Section, which compriſeth in it nine 
bookes, are conteined laſt Wils and Teſtaments, and 
who they be that can make the ſame : and how many kinds 
thereof there be, Solemne or Militarte,and they either pur 
in writing,or elſe Nuncupative what is an unjuſt, or Void 
Will : what is to be thought of thoſe things, which are 


nd cither to be blotted out,or interlined in a Will;how 


Heires or Executors are to be inſtituted, or ſubſticured in 
Wils, and under what conditions they may be either in- 
ſtiruted, or ſubſtituted in the ſame: whet time an heire bath 
to deliberate after the Teſtators death, before he prove the 
Will : whar is a Militarie Teſtament,and what priviledges 
it hath:how the inheritance may beeither got or loſt: how 


Teſtaments are to be opened, publiſhed, and writ out: whae - 


mens Teſtaments are to be opened, and publiſhed : of the 
puniſhment of ſuch, which,a Will being extant, ſeeke by 
Adminiſtration, or ſome other like meansto poſleſſe the 
gods: and of thoſe which cither forbid, or compell any 
man to make a W1l : of the power or right of Codicils; of 
Legacies,and bequeſts;as what things may be bequeathed, 
and what not;to whom any thing may be bequeathed; and 
of the ſignification of the words,and things which doe ap- 
pertain unto Legacies : of yeerely and monethly Legacies, 
what time they be due, in the beginning of the year, or in 
the end: which of them be pure, and which conditionall : 
of the uſe, profit,and benefit of any thing bequeathed : of 
dwelling, and workes of ſervants bequeathed : of Dowry 
C 2 bequeathed, 
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bequeathed, and what profit the Legatorie hath thereby : 
or choiſe or election bequeathed : of wheat, wine, and 
oyle bequeathed , and what 1s contained under every of 
them : of ground furniſhed bequeathed, and the jnſtru- 
ments thereto belonging, and what isto be underſtood by 
that bequeſt : of ſtore bequeathed, in Latin called Pex ; 
what is compriſed under that word : of houlſhold- ſtuffe 
bequeathed : of education and bringing up bequeathed : of 
gold, ſilver, womens attire, ornaments, and ſuch like be- 
queathed, and what 1s to be underſtood by every of them : 
how Legacics may be taken away : of things that are 
doubttull in a Will, and how they are to be underſtood : of 
thoſe things that are left for puniſhment fake in a Will, 
whether they be available, or otherwiſe : of thoſe things 
which being bequeathcd ina Will, are countcd notwith- 
ſtanding as not bequeathed: of thoſe things that are taken 
away from the Legatorics in the Will, as unworthy of 
them : of conditions, demonſtrations, and cauſes ; what 
force they have, and how they prevaile ina Will. Of the 
| Lazy Fotcidia, what it is, and how men thereby are reſtrai- 
ned from b<queathing any more than three parts of 
their goods, tfo-thara fourth part thereof ſhould {Ull re- 
main with the heire ; and if any man had reccived in Le. 
gacic more than he might by the law Fo/ciaia, that hee 
ſhould put in band to reſtore that, if any unknown debt 
after ſhould appear, ſo the ſame were truce debr : at whar 
day a Legacie becomes due; that 1s ſtreight from the death 
of the Teſtator, unlcſſe it be left to be paid upon a certain 
or uncertain day, or under a condition ; and that the heire 
enter into band to pay the legacie when the day comes, or 
the condition happen; and it he refuic to doe it, then the 
legatorie to be put 1n poſſeſſion thereof untill the day or 
condition happen. 
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SECT. 8: | a 


T hat the ſixt part is [pert inſeven booked, and the faubje®®t OY Ms _ 


thereof. 


* He ſixt part ſpreading it [clfe over ſeven Bookes, hand- 
Icth matters of poſſeſſion of gods, or Adminiſtration 
thereof, not growing cut of the Civile Law (which onely 
makes heircs, & giveth right of {fucceſton Jbut out of the 
Pretorian law, or law of conſcicnce,which in equity calleth 
{undry to the ſucceſſion of other mens gods by admini- 
ſtration, wherc there 1s no. Wall, and 1n tome caſes where 
there isa Will,as where the Will 1s concealed, or the Exe- 
cutor renounceth the \ull, butif the Will once appear, 
then the adminiſtration forthwith ceaſeth. Incaſes where 
e Adminiſtrations are to be granted, the children of the de- 
ceaſed have liberty to take it, within a year after the death 
of the deceaſed,and if they be further off of Kin, then the 
have only a hundred dayes to take it in, unlefle thoſe which 
are to take it are Infants, mad, deaf, dumbe, or blind, in 
which caſcs there isa longer time afligned. The Pretor 
granted adminiſtration not only according to the tables of 
the Teſtament, but many times even againſt the tables of 
the Teſtament : as where a childe 1s notdifinherited in his 
Fathers Will by plain termes, but paſſed over with ſilence 
onely,as not remembred;or that the childe was not borne 
at the time of his death, & ſo not known whether any ſuch. 
child were living, or to be hoped for,or not:In which caſe, 
if it doe after appear,the Mother 15 put in poſſeſſion of that 
which is the childes part. If thcre appear no Will, the Ad» 
miniſtration is committed in this order; Firſt,the children 
of the deceaſed are admitted: Secondly, thoſe that are next 
of kin inthe Male line : Thirdly,tnolc that are next of kin 
in the Female line, ( which difference notwithſtanding be- 
tweene male and Female at this day 1s taken away,and 
they thatare next of kin are equally admitted neither ſex) 
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Laſtly comes thoſe which have right thereto, either in 
that they are man or wife. The Law ſundry times, where 
a thing is done, or intended to be done, againſt an other 
mans right, & there is no proviſion for it in Law,yeeldeth 
the party grieved an Interdict or Injunction to hinder that 
which was intended to his prejudice, As Where one buil- 
deth an houſe contrary to the uſuall and received forme of 
building, to. the injurie of his neighbour, there lyeth an 
Injun&ion de novs operis nunciatione, Which being once 
ſerved,the offerder is cither to deſiſt from his worke,or to 
put in ſaerties, hee ſhall pull jt downe again, if hee doe 
not Within a very ſhort time avow the lawfulneſſe therecf. 
Again, there lyeth an Injuntion where hurt 1s not yet 
done, but feared to be done; as where a houſe 1s rhinous, 
or the eves, or any outcaſt worke thereof hangeth cdange- 
rouſlyover the way,fo that it is doubted it will fall & hurt 
{ome that paſſe by, the owner or Lord thereof'is to put in 


{uertie ro the Magiſtrate, that if any be hurt, or miſcarie 


thereby he ſhall anſwer for it. Ifany cauſe the water of 
the river, or rain-water to run an other courſe than before 
time it was wont to doe, and that the neighbours are like 
to be prejudiced thereby,the Law yeeldeth an Injundion ; 
either to ſtay the worke that is intended, or to ſecure the 
neighbours for the hurt that is like to follow therenpon. 


If Cuſtomers, Collectors, or Toile-gatherers exat more 


ſubſidie, or other like publick duries, than by Law they 
ought ; or diſtrain any mans gaods,upon pretence thereof, 
or ſtay in their hands ſuch duties as they have received, 
wherby the partic that hath paid t, falleth into any forfei- 
ture, or that they repair not the publick high wayes, in 
which reſpect {ubſtdies,tributes,and other ſuch like duties 
are givento Princes, they are to be puniſhed in the double 
value of that which they have received, & otherwiſe to be 
fined for tneir 11] dealing in that behalfe. 1n gifts which 
are purely given,or under a day,or condition,and ſpecially 
in thoſe that are given in contemplation of death, which 
are comparedto Legacies themſelves,a right paſſeth with- 
UC 
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out deliverance,and giveth ſufficient matter of challenge 
unto him, to whom they arc given. The means or wayes 
whereby the Lordihip or right of any thivg is gotten,be it 
naturall, as by the firſt occupying the ſame, by tinding the 
* fame, by bringing it intoa forme or faſhion,by gaining by 
theſcaor river, by delivery,or ſuch like: or, be it by civill 
means, as by getting the poſſeſſion of any thing by good ri- 
tle,and good faith,fo long as it will make a juſt uſurpation, 
or preſcription, by holding it as heire, by holding it by a 
gitt, by taking it up asa thing forſaken, by holding it by 
legacic,dowrie,or inheritance,by coming to it by ſentence 
definitive,or interlocutory,by confeſſion of the adverſary, 
by ceſſion of the partie, by auftority of the Judge, and the 
fame have bin fraudulcntly alienated by the debtors,there 
lieth an InjunAion to pur the partte 1njuredinto poſſefiion, 
All Injun&ions for the molt part are prohibitorie, & ſerve 
cither to get, or to keepe, or to recover poſleſſion,and are 
called commonly by the firſt name of the writ, as where 
one is denicd the poſicfiton of inheritance belonging to 
him, an Injunttonis granted him,to put him in poſſeſſj. 
on, called 2:9r1m bonorum,or if it be fora legacie, Pnuod 
legatorum; andit it be in generall caſes, Ne vs fiat es qus tn 
poſſeſſionem miſſus eſt : That he that hath gotten the cuſto- 
dic of the Will exhibite it : chat no private building, or 
{uch like, be ſet up ina holy and ſandified place, and if it 
be, that it be pull'd downe again : that no Nuſance be done 
in publick places, or high wayes, other than ſuch as by the 
Law arc allowable : that publick high wayes be repaired - 
that nothing be done 1n any river, or the bankes thereof, 
whereby Ships or Barkes may not paſſe thereon : that no- 
thing be done in any common ſtream, whereby the water 
ſhould be forced to run otherwiſe this year, thanit did the 
laſt ſurnmer afore : that it may be lawfull for every man to 
faile or rowe inany publick ſtream : that the bankes of 
the river be repaired. Of force, and force armed, where 
rwoare in poſſeſſion of one thing, and neither of them 
caine by the ſame by force, or by ſecret ſlight, or by ſuffe- 
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race of an other, there lyeth an Injunction for conti« 
nuance of either of their-poſſeTion, called »t:; poſſtderss : 
That a man may uſe ſuch private way, as he hath uſed the 
year paR,and repaire the ſame without interruption of an 
other : Thatno man turne away the daily running water, 
or the water which fals in Summer from an other mans 
houſe,or ground to his hinderance : That water-courfcs in 
rivers, and other like places be maintained : That ſuch as 
have right to draw water out of any {pring,or well,be not 
forbid the uſe thereof, and that every one have treeltberty 
to cleanſe,purge, & to repaire the ſame,if there be any de- 
Cay in it: That no man be forbid to {coure, purge, or cleanſe 
his privies, finkes, or vaults : That whatſoever 1s done by 
open force, or ſecret ſubtilty, be reſtored where it was, 
before {uch force or ſubtilty was done, unleſſe the partic 
greeved relcalethe ſame : That he that holds any thing art 
an other mans will, reſtore the ſame upon competent war= 
ning, or knowledge given him thereof : That a man may 
lop or cut the boughes of an other mans tree, annoying his 
ground, if after warning given thereof,the owner thereof 
do not reforme it. That it be lawfull fora manto gather 
ſuch fruits of his, as fall trom his own tree into an other 
mans ground, without any trepaſle to the owner of the 
ground, ſothat he gather the ſame withinthree dayes after 
they are ſo falne;for otherwiſe the law preſumes he makes 
no reckoning of them,and fruits lying upon the ground do 
eaſily putrifie: That a man may challenge his children out 


- ofanother mans hand that holdeth them from him : That 


a Tenant after his leaſe 1s expired,may remove, and quietly 
carrieaway ſuch things from the farme, as he brought thj- 
ther, ſothat the Rent be paid, and thoſe things which hee 
brought thither, were not bound for the payment thereof. 
Actions are takenaway, and poſſeſſions maintained by ex- 
ceptions, preſcriptions, and prejudices, which themſelves 
are many timCcs1n {teed of actions,as is the exception de re 
3naicata, which is an exception that determincth the cauſe 
1n controverſie. Of Exceptions, ſome are perpetuall and 


pPereme 
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peremptory, ſome are temporall and dilatory : Perpetuall 

and peremptory are they which evermore have place, and 

can never be avoyded ; Temporall and dilatory are they, 

which are not evermore in place , but may be avoyded: 

Exceptions are allcaged, either becauſe that is done which 

ought to be done, orthat is done that ought not to be done, 
or that is not done that ought to be done. Of Preſcriptions Preſecripts- 
likewiſe ſome are perpetuall,ſome temporall ; the cff< of gy, | 
either of them, is to determine the action, either in the 

maner of doing, or by the time when it was done, or by 

yo place where it was done, or by ſome other like circum- 

ance. 
An Obligation 1isa bond of the Law, whereby a man is Obligations. 

neceſſarily bound to pay ſoine thing to another man: Obli. 

gations ariſe either out of bargains betweene man & man, 

or out of ſome offence that is done : Obligations by bar- 
gains, are procured either by ſome thing that paſſeth be= 

tweene the parties that doe contrat, or cle is effe&ted by 

words,or confent. Out of obligations ſpring actions, which 

are nothing elſe, but a right to proſecute that in judgment, 

which a man pretendethto be due unto him, whereof there _ 

are two ſorts; of which, one isa challenge for right of a 

thing due ; the other, a ſuite againſt a perſon for ſome of- 


fence or treſpaſſe done. 
S DC Fe. g. | U—_ 
That the ſeventh part 85 asvided into fix bookes, and » bugarome 


the matter thereof. 


He ſeventh and laſt part being divided into ſixe 
Bookes,treateth of Obligations,whkich ſtand in words, 

and their effte& : how farre two or more principall debtors 

* are bound to the creditor in the whole, or every one for his 
owne part: Of Suerties, and how farre they are bound, and 
whether the diſcharge of the one bethe releaſe ofthe other, 
and by how many wayes Obligations by words are difſol- 


ved or relcaſed,by renovation, by payment, by _— 
D | 0 
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of the debt not paid,as if it were paid. Of Obligations ſome 
are Civile, as thole which have beenc heretofore handled, 
ſome Pretorian or pertaining to the Chancery, as thoſe 
whereby Tutors, Curators, aid Proctors, enter into band 
unto a child, thar his ſtate {hall be ſate, that is committed to 
their hands : That, that ſhall be paid which the Judge cca- 
{eth : That the Plaintife ſhall ratifie and allow that which 
his Proctor ſhall doe for him in judgement, and ſuch like. 
Criminall Judgements are private or publick, that is, they 
are cominenced cirher upon private offences, or upon pub- 
lick faults and ſuits. Private offences concerne private mens 
be revenge and injurics, Publick, the revenge or injurie of the 
whole ſtate. Private offences which had ordinary proceed= 
P'rav4te of < ings, and ordinary puniſhment, were many, among which 
Joures: Thett is the chicfeſt, which 1s a deceitfull fhngering of an. 
other mans goods, with intent to gain either the thing it 
ſelfe, or the uſe or poſſeſſion thereof; to that the mind alone 
mak<th not theft, but the at joyned tothe minde, be the 
quantity never fo ſmall. Ot Thefts, ſome are manifeſt, 0« 
| ther not manifeſt ; manifeſt is that, wherctn the offender is 
taken in the deede doing, or taken before he could carrie 

away the thing ſtolne thither, whither he intended : the. 
puniſhment whereof was foure double the value of tha: 
- Which was ſtolne: Not manifeſt, was that wherein the par- 
ty offending was not taken in the deede doing, and the pain. 
thereof was the double of that which was purloyned, or 
' taken away. If any pilfery or theft be done ina Ship, Ta- 

yerne, or Inne, the Maſter of the Ship, Taverne,or Inne, is 
to anſwer double the value thereof, if the fame be done by 

himfelfe, or their ſelves, or any of their marriners or (cr- 

vants : for it behoveth them ro have honeſt men, whom 

they are toimploy in ſuch ſervices : But if it be done by-_ 

any of the paſſengers, or gueſts of the houſe, the owners of 

the Ship, Taverne, or Inne, are not to an{wer for the ſame, 

for they.cannort turne away ſuch gueſts as come into their 

houſe ; neither, in all likelihad, know they the quality or 

condition of thejr gueſts, If any man privily, unwitting 


- 
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the owner thereof, cut downe, hack, or barke any tree of 


_ any fort whatſoever, or thoſe thatare of the nature of trees, 


25 [vie, Reedes, Willows,ſo that they be ſpoyled, hee is to 
anſwer the double value of that hee hath cut downe and 
{poyled:and further, if it be a Vine-tree,to be puniſhed asa 
robber. Hee that taketh any thing away from another by 
violence, 1s to be puniſhed in the worth foure fold, for thar 


3t is a ſin more grievous than theft : If any man upon any ill 


intent, make a Tumnlr, whereby any hart commeth to any 
man, he ſhall anſwer double of that the party is harmed in : 
Tf any, upon a burning of a houſe, or the fall thereof, or up- 
on a ſhipwrack,or the ſpoyling of a boat or ſhip, ſteale any 
ching away, or being pur in truſt to keepe any thing there 
of, conceale the ſame, hee ſhall pay the foure double of the 
Game ; but ifany man ſerthe ſame afire himfelfehe is either 
fo be caſt out to wilde beaſts, or 1s to be burnt with the 
{ame fire he went about to burne an other with. If any have 
{pitefully,contyumeliouſly injurcd an other manghis wife,or 
children, in deede, word, or writing, they are to forteit ſo 
much as the partie greeved ſhall eſteeme himlelfe injured 


by, or the Jadge ſhall raxe it at. A famous Libell is where a 7 ;4,y hc. 


man hath of malitions purpoſe writ,compounded,or ſet out 
any thing to the infamie of an other, without a name, or 
with a name, and the puniſhment thereof is death, and an- 
ciently was that he loſt the power or liberty tro make a 
Will ; the like puniſhment followeth him , that having 
found an infamous Libell, doth not by and by ſpoyle the 
ſame, that the knowledge thereof come nor abroad, eipeci- 
ally where the matter thereof 1s capitall or worthy death. 


Extraordinary crimes, are thoſe which have no ordinary p,4.,,, 1; 
puniſhment appointed them,butare arvitraric at the Judges nary Crimes, 


appointment, ſuch as are Sollicitors of other folkes wed- 
lockes, and Maids chaſtities, although they miſſe of their 
purpoſe; ſuch as of purpoſe caſt myre, durt, or any like 
filth upon another, to the intent to diſgrace him : ſuch as, 
being with childe, of purpoſe cauſe themſelves to miſcarry: 
Such as keepe brothell and baudy-houſes, or other unlaw- 

D 2 full 


——_—_ —_—_— 
toc SSI 


i". 
| 
C 
\ 
ll 
| 
i} 
# 


ht aaa 4 M., 
- . 


0 — 
4c Ore ORE A 


en Le oh. A i i On 


20 A view of the Civile 


full company : Jaglers, and ſuch as carry about Snakes, and 
other like Serpents and trumpery to put men infeare: Such 
as hide and ſuvpreſſe Corne,to cauſe the price to be dearer: 
Such as either make, or uſe falle weights wittingly ; for all 
which, becauſe there is no proper puniſhment provided in 
the Law, they are referred to the puniſhment of the Judge, 
who is to puniſh them according to the quality of the fa, 
age, andunderſtanding of the offender, and other circum- 
ftances according as he ſhall thinke god ; ſo, notwithſtan= 
ding thathe exceed not a convenient meaſure therein, nej- 
ther ſtretch the ſame to death but upon ſome great and 
weighty cauſe,he is tobe content with meancr puniſhment, 
as temporall baniſhment, whipping, or ſoimne moderat pecu- 
niary mul. For violating or defacing another mans ſepul- 
chre, Imfamy was impoſed, beſides a pectniary mul to be 
divided betweene the Prince and the party grieved, but if 
any dig up the corſe of the deceated , the puniſhment is 
death, If any,by feare of his oftice or authority, wring any 
money from any man, or exact more fees in any matter than 
he ought to doe, or cauſe him to marry, or doeany other 
thing he would not doe, the forfeiture is foure double the 
value of that which hath been taken, beſide further paniſh- 
ment at the diſcretion of the Judge. Such as drive mens 
cattell out of their ground,or ſever them from the flock or 
herd, with intent to ſeale them, if they doe it with a wea- 
pon like unto a Robber, are condemned tobe throwne to 


| wild beaſts,otherwiſe are more lightly puniſhed according 
. to the diſcretion of the Judge. / Such as in Judgement take 


money on both ſides,or taking upon them the defence of 
one ſide, betray the cauſe,and rake money on the other fide, 
are infamous by law, and are puniſhed at the diſcretion of 
the Judge. Such as receive theeves, and other like malefa-. 
Qors,are puniſhedin like ſort as the theevesor malcf:Rors 
themlelves are;eſpecially if they haveaſſited them in their 
wickednefle : otherwiſe, if they onely knew it, & reccived 
them.they are more mildly to be punithed, eſpecially if the 
offenders were their kinſmen : for.their offence js notlike 


theirs 
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theirs, which entertain thoſe, which areno kin to them at 
all; when as it 1s naturall for every one toregard his owne 
blond : and fathers are many times more carefullfor their 
children, than for themſelves ; but if that hee that received 
them knew nothing of the offence, then is he altogether to 
be excuſed. Such as break priſon, are to be puniſhed by 
death, becauſe it is a certain treaſon to break the Princes 
ward, but ifthey ſcape by the negligence of the Keepers, a- 
gainſt whom the preſumption lycth ever inthis caſe, they. 
are more lightly to be puniſhed. It any commit Burglarie, 
breaking up a doore or wall, with intent to doe a Robbery,if 
they be bate companions, they are to be condemned to the 
Mynes or Gallies;but if they be of better reckoning, 'they 
areto be put fromthe ranke or order wherein they are, or 
to be baniſhed for a ſeaſon. ſuglers and like Impoſtors, 
which goe about deceiving of the people with falſe tricks 
and toyes, hookes and ſuch like, which infinuate themſelves 
into other mens houſes, with purpoſe to ſteale, are puniſh- 
cd at the diſcretion of the [udge. 
If any ſteale, or take away any thing out of the inherj- 
tance of another man, before either the Will be proved, or 
adminiſtration be taken;an action of thett Iyeth not,becauſe 
the inheritance, during the time, was counted go bodies, 
but he is to be puniſhed by the diſcretionof the Judge;yea, 
though it were the heire himſelfe that did 1t. Coſenage, 
 Whereby a man craftily ſuppreſſeth ſome thing he ſhould 
not, or putteth one thing in anothers place, to the deceit of 
him that hee dealeth withall , or corrupteth ſuch wares 
which hee uttereth, or doth any other thing colluſorily, 
which 1s called of the Law Crimen Steltonartma, ( of a little a aa 
vermin or creaturecalled Sre/io,much liketo a Liſfard,moſt ;.** ON 
envious to man)is cenſured by tome 1gnominitous & ſham= 
ful puniſhment,or by diſgracingthe perſon, by putting him 
out of the Office, Place, or Order he is in, or by injoyning 
him ſome ſervile worke, or by baniſhing him for a time,or 
by ſom«< like puniſhment,at the diſcretion of the Judge. If 
any plough up a Mere balke, or remove any other marke 
» D 3 which 
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which hath accuſtomed to be a Marke or bound betweene 
ground and grounds, which anciently was counted reve- 
rend and religious among men, the offence is puniſhed 
either by a pecuniarie muld, or by baniſhment, or whip- 
ping, at the diſcretion of the Judge. Unlawfull Colledges, 
Corporations, and aſſemblies, gathered together to bad 
uſes, as to eating, drinking, wantonneſſe, hereſie, conſpi- 
racie, are puniſhed as publick Routs or Riots, otherwiſe at 
the diſcretion of the Judge : All theſe, before recited, are 
called Popular Actions, becauſe, not onely he that is injus 
red, but every other honeſt ſubjet may purſue and proſe- 
cute the ſame. 

Publick Judgements are ſuch, which immediatly pertain 
to the pumiſhmenr of the common-wealth for example 
fake,and arc examined, tried, and puniſhed by a publick or- 
der appointed by Law, che partie grieved,making himſelfe 
partte tothe ſuite,and following the ſame ; the party accu- 
icd in the meane while remaining in priſon, or putting in 
ſuertics for his appearance, and the partie grieved for the 
proſecuting of the ſame. The chicfeſt of which ſort is Trea- 
{on, which isa diminiſhing or derogation of the Majcſtic 
of the people, or Prince, on whom the people have colla- 
tcd all their power, which is puniſhed with death,and con< 
fiſcation of the Lands and goods of the offender, and the e- 
ternall aboliſhment of his memorie. The next is Adultery, 
whichis violating of an other mans bed, whoſe puniſhment 
anciently was death, both in the man and in the woman, 
but after it was mitigated in the woman, ſhee being firſt 
whipt, and then ſhut up ina Monaſterie : but by the Ca- 
nons, other paines are inflicted. Under Adulterie are con- 
rained Inceſt, Sodomy, Baudery, andall the reft of the fins 
of that kinde. Publick force, is that which is done by a 
company of armed men, collected together, and the corre- 
&1on thereof is perpetuall baniſhment. Private, which is 
done without Arms, the paine thereof is the lofſe of halfe 
the parties gads, and the infamie of his name. Murtherers 
and Poyſoners, Witches and Sorcerers, the crime being 


proved, 


OY 
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proved dyc the death : ſuch as ſet mens houſes a fire,are to 
be conſumed with fire themſelves : ſuch as kill either Fa. 
ther or Mother, or thoſc that are 1n the place of Father or 
Mother, or any that are of next a kin, their puniſhment is 
death ; and in caſe of the Father and Mother, beſide the pain 
of death, the Parricide being firſt well whipt, ſo that the 
blood doe follow in good plenty, hee being ſowed up intoa 
ſack, together with a Dogge,a Cock,and an Ape,is thrown 
/ into the depth of the Sea. Such as make falſe Certificates, 
forge falte W1is, Depoſe falle wittingly, ſuborne witneſſes, 
take money cither to ſay, or not to ſay their knowledge of 
that which they are demanded of in Judgement, corrupt 
Judgement, or cauſe it tobe corrupted, interline, pur in, or 
raze outany thing out of any writing,that the tructh there. 
of may not appear as it 1s written, ſupprefſe Wils or Te- 
 Kaments, or other like writings, counterfeit other mens 
hands and Seals, open any mans Wull yet living, and im- 
part the ſecrets thereof to the parties adverfarie, unſeate 
ſuch inſtruments or writings , as are left with him to 
keepe;bequeath unto themſelves Legacies inan other mans 
Will, without his gcd will and privitic;waſh or clip gold, 
or ſowder therein any corrupt mettals, make baſe filver 
money; pretend themſelves to-be Necble men or Gentle- 
men, whereas otherwiſe they arc but baſe perſons; wilfally 
challenge unto themſelves an other mans name, or Arms; 
cog and foiſt in womens labours or otherwiſe, falſe births, 
or adulterous children, in ſteed of true and rightfull heires; 
ſcll one and the ſame thing to two men carrie about falſe 
Paſports ; uſe falſe Meaſures,or corrupt thoſe that are true, 
in ſome caſes, are puniſhed by death, in other by baniſh. 
ment, impriſonment,or cutting off both or one of the hands 
ofthe offender. If any bearing any publick office, abuſe the 
ſame to gain, and doth that for money, which he ought to 
doe for thankes, the Law ordereth, that the offender ſhall 
be called to account for his ſuppoſed bribery,and if hee be 
found guilty thereof , fineth him foure fold to the 


party prieved, and beſide, decreeth him tobe w_— 
uc 
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Such as by ill deviſes and policies, raiſe up the price of 
corne, and other vicuall, or get the whole ſale of any mer. 
chandifſe into their hands, that they may ſell it the dearer, 
are puniſhable at the diſcretion of the Judge, which accor. 
ding to the quality of the perſon and fat, reacheth ſom- 
times to baniſhment, ſomtimes to death it ſelfe. * If any 
take, purloyne, or intervert to his own uſe any money dee 
dicated to holy and publick uſes, or cauſe the ſame to be 
taken, purloynzd, or interverted ; or it any take away any 


braſen table, wherein any publick Lawes are graven,or the 


bounds of any Lands are deſcribed, or blor out, or change 
any thing thereof, or covenouſly pay in leſſe money into 


the Exchequer, than by right he ought to have done, and: 


hath not cleered with the Exchequer for the reſidue, is to 
be condemned in the three double of that which is the re- 


- ſidue, and is beſide to be baniſhed. 


If any, to get an Office, procure a number of hired 
voices, beſides the loſſe of the Office he ſucth for, his Pl- 
niſhment is temporall baniſhment. If any ſtale away any 
childe, the body of any free-man, and ſell the ſame away, 
or detein them againſt their will, the fault is death, If any 
flanderouſly charge an other with any falſe crime, or wit= 
tingly beare any falſe witneſſe againſt him, or willingly 


* giveany wrong Sentence agatnlt him ; or on the contrary 


fide, difſembleth ſuch faults as he knoweth, and colludeth 
with the adverſary, or giveth over the proſecution of a 
crime hee hath undertaken to follow, untill he haveleave 
granted him by the Judge,to deſiſt from his accuſation, 
the ſame is to be puniſhed with the like kinde of puniſh- 
ment, that hee wonld have the other puniſhed by, unlefſe 
he be acquitted there-from by the Princes pardon ; or that 
the Adverſaric be dead. In publick |udgements where the 
Offender appeares not, Proces is to be awarded out againſt 
him for his appcarance, by a certain day to cleere him- 
{elf;at which day if he appeare not, an Inventory is taken 
of his gads,not tothe intent they ſhould be ſpent,bur that 
they ſhould be reſerved to his uſe, if hee returne again 

within 
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within a year, and cleerc himſelfe ;otherwiſe they become 
the Exchequers for ever, how innocent ſoever the party 
afterwards appears to be. If the Offender be preſent in 
Judgement, and deny the fac, heis to be confuted by wit» 
neſles, or other proofe; or if there be juſt matter of ſuſpiti- 
on, to be put onthe rack ; which, albeit in matters of |.iſe 
danger, is great cruelty, yet in great and horrible crimes it 
is neceſſary ; If the Offender have cither confeſſed the 
| crime, or be convicted thereof, then it followeth, that the 
| party convicted, be puniſhed either by death or otherwite, 
| _ according to the quality of the perſon, or condition of the 
wy offence. Puniſhments by death are foure, Hanging, Bur- 


«Ring, Heading, and caſting the Offender to be devourcd by 
wilde beaſts, amongſt which may be reckoned, Exile or 
Baniſhment, for that it takes away a mans liberty, and be- 
reaves him of his country, which to every god ſubje, is 
as dear unto him as his life it ſclfe. 

® Puniſhments which did not infli& death, were many, 
8 ſuch as it pleaſed the Magiſtrate in his diſcretion to ap= 
point. The Law having paſſed upon the Offender 1n ſuch - 
ſort,as ſhould beto the loſſe of his life, liberty, or countrie, 
his goods became forthwith forfeited to the Prince,fuch(l 
mean ) as are of value : but for the other, the Law allow- 
eth them the priſoner, for his maintenance during the time 
of his impriſonment, and ſatisfying ſuch fees as are due to 
the Officers thereof; which hath place where the offender 
hath no children, otherwile the one halfe of his gads come 
meth to his children, unleſle it be in caſe of Treaſon, 
where all is confiſcated. They are alſo held for convict and 
guilty, which cither upon a guiltineſſe of minde make a- 
way themſelves before Judgement, or ſtop their Adverſa- 
ries witha bribe,that they ſhall not follow the Law againſt 
them,andtheir goods are no lefſe confiſcat than the others. 
Butit is otherwiſe in thoſe which are baniſhed for a time, 
or to acertaine place, or in ſuch as the Law having 
once paſſed upon themzare cither in their life, or after their 
death, by the bounty and mercy of the Prince reſtored ; in 
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which caſe they recover Goods, Name, and Honour : the 
body being executed, the carcaſſe, for the moſt part, is 
granted to buriall, unleſſe it be for mattcr of Treaſon, or 
other ſuch like offence. It any have beene unjuſtly condem- 
- ned, either by the iniquity or unskilfulnefle of the Judge, 
the law alloweth him an appeale, that is, a provocation to | 
a higher Judge, that he may hear the cauſe anew, ard rc- 
forme that which is judged amiſſe into better : and if the 
higher Judge finde the partie grieved hath well appealcd, 
he is to reverſe the former ſentence, otherwiſe to ſend the 
Offender back to the Judge, from whence he came, there 
to receive his puniſhincnt: yet ſome perſons there be,from 
whom no appeale lycth, as from the Prince, or Senate, be- 
cauſe they repreſent the Prince ; neither may hee appeale, 
which hath renounced his appeale. Appeales are made from: 
tower Judges to higher,and from him that is Delegatcd,to 
him that did Delegate: Appeales are to be made within ten 
dayes after ſentence given, or within ten dayes after the 
Notice ts come to the party againſt whom the Sentence 
did paſſe,unlefſe there attend thereon a continuall griefe, in 
which caſe,a man may appeale folong as the griefe indures: 
the time to aske Dimiſforte Letters,is thirty daies frem the 
N Sentence given ; the time to preſent the ſame to the Judge, 
18 atthe diſcretionof the Judge from whom ; the time 
of proſecuting the fame is a year,or, upon juſt cauſe, two 
years ; in which time, if the fate be not ended, the cauſe is 
deſerted, and tobe ſent back unto the Judge, from whom 
the Appeale was firſt -made : while the Appeale hangeth, 
nothing is to bee innovated, becauſe by the 0p , the 
Judges hands are, as it were , bound : bur if the former 
Sentence were voyde by law, (as in ſundry caſes they arc) 
_then there needeth no Appeale ; for ſuch Sentences never 
paſſe into a caſe judged. Appeales in criminall caſes, can- 
not be juſtificd by a Proctor ; bur tt is otherwiſe in Civile 
Canſes. An Appeale in one cauſe doth not exempt the party 
appellant from his owne Jadge. in other cauſes : If the ap- 
'Pellant die during the tine of the Appcale , and leave no 
* bee 
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heire behinde him, the Appeale ceaſeth ; but if he leave an 
heire behinde him, and the matter of the Appeale concernesg 
none but himſelfe,he is not tobe compelled to follow it,for 
every one may renounce his owne ſite : but if it concerne 
the Exchequer, or any other body, then may hee be com- 
pelled to follow it. 2 
The Exchequer is the Princes Treafurie, and the patri- 

mony of the common- wealth, and hath many and ſingular 
prerogatives, which private men have not. Such as are 
taken captive by the cnemy, become their ſervants, who 
havetaken them, unlcfſe either they eſcape home again 
themſelves,or be ranſomed by their friends ; in both which 
cales, they recover e!l right and priviledges they had in 
their owne common-weaith before. By the Law, all Sub- 


jeRs whatſoever, are bound to ſerve the common- wealth 


in warre ; 11 ſo much that ifany, being preſt, withdraw 
himſelfe, or his childe from it, he 1s to be counted as a re- 
bell, and for his puniſhment, isto be baniſhed, and muldted 
or fined in the greateſt part of his gods. As the priviled- 
ges and rewards of Souldiers were many to encourage 
them to vertue and manhood ; ſo their ſhames and puniſh 


ments were great,to feare them from cowardice and vice : 


But among the reſt of the priviledges of Souldiers,the old 
Souldiers were the greateſt. OfSubjeds, ſome dwelt in 
Shires, and lived after their owne Lawes, 'and yet never- 
theleſſe were made partakers of the honours of the Citic : 
{ome other were inhabitants onely 1a the common- wealth, 
and had onely a houſe in the ſame place to dwelkin,and had 
no right tobear office : ſome other were ſtrangers brought 
in,which were ruled by the Law of them among whom 
they dwelt. Amongſt thoſe that dwelt in Shires, the chief- 
cſt Magiſtrate was he whom they called Dec#r59, who was 
not ſent by the people of Rome thither (for he was a Ma- 
giſtrate of Magiſtrates ) but elected by the people there; 
and his office was, to keepe the treaſurie of the Countrey 
to provide vicuall,exadt tribute, & governthe ſtate there, 


in maner 4s our Sherifes dee here : His office was onely 
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annual, leſt by liberty, and luſt of government, and contj- 
nuancethercof it migi;t grow into atyrannic. Such as are 
Subjeds, areto ſerve the common-wealthin ſuch offices, 
places, and ſervices, astheir abilitie is fit for, and the ne- 
ceſſitic of the common-wealth requires. The ſervices of 
the common-wealch were of three ſorts; Patrimoniall,ſuch 
as belong to every mans patrimony to performe , which 
ſod chiefly upon payment and charges, which were to 
goe out of cyery mans 13heritance towards the perfor- 
mance of ſuch burthen as lay upon him by law, cutome, 
or command of him that had power thereto : Perſonal}, 


which were tobe performed by the care and induſtrie of 


the partie and his corporall labour , without expence of 
his purſe. Mixt, which required both care of the minde, 
and labour of the body, and expence of the purſe, and are 
impoſed as well in conſideration of the thing, as the per- 
ſon, which every ſubjet is to undergoe, unlefle by the 
Law, or by the indulgence of the Prince they are excuſed ; 
as fome are excuſed by reaſon of old age , ſome by young 
age, ſome for their dignity, ſome for their calling, ſome 
for their ſtate of body, ſome for that they ſerve in the ne 
ceſfarie ſervices of the common- wealth at home,orabroad, 
as Embaſſadours do,fome for that they arc in neceſſary plz. 
ccs of {crvices for Gods Religion, asxcathedrall Churches, 
and other Churches are;ſome for that they are of god and 
neceſtary places for Seminaries for the common- wealth, 
for learning and ſach othcr imployments, as Colledges, So- 
Cieties, and Scheoles of learning and nurture arc. Legates 
and Embaſſadours had immunitic from all publick fervi- 


vices, not onely thetime of their embaſſage, but alſo two 


years after their returne ; They were called Legates, in 
that they were choſen as fit men, out of many ; their per 
ſon was tacred both at home 2nd abroad, to that no man 
might lay violent hands on them without breach of the 
Law of Nations. Such as are Magiſtrates of Cities oughr 
{o to governe, that nonegligence may bee juſtly imputed 
unto them, otherwiſe they are to an{wer it, and that when 


thuaur 
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their office is expired, they give upa juſt account, both 
of what they have reccived, and what-they have .layd out, 
and pay in the reſidue, if there bee any. Governours of 
Citics, together with che conſcnt of the Burgeſſes there- 
of; may ſet downe ſuch orders and decrees, as arc for the 
benefit and well ordering thereof, which are tobe obſer- 
ved of all thoſe which are Inhabitants thereof, and bein 
once well and duely fet downe, are not to be reverſed, but 
to the god of the Citic or Commonalty. New publick 
workes, ſuch as are gaod for the Common-weale,every one 
may make withour the leave of the Prince, unleſſe it be 
done for zmulation, or cauſe of diſcord;but for oId works, 
in which ſtands the ſecurity of the Common-wealth, as 
Caſtles, Towers, Gates, and Wals of Cities, nothing is to 
be done or innovated in them, without the Princes war- 
rant ; neither is it lawfull for any man to grave his name 
© in any publick Worke, unlcſle it be his, at whoſe colt the 
worke is done. Faires arc authorized by Princes onely, 
and are invented for trade of merchandize, and uttering cf 
warcs, Which Country-men have cauſe to buy, or {ell ; and 
have their priviledges, that no man in any Faire can be ar- 
reſted for any private debt ; they were called Naundive,be- 
cauſe that among the Romans,they were anciently holden in 
one place or other uponevery ninth day. Hee that for ten 
years ſpace intermitteth to uſe his Faire, loſeth the privi- 
ledge thereof. If any make any promile to a Citie or Com- 
mon- wealth,to do any thing upon certain cauſe, as that hee 
might be made Conſul,or that he would repair ſome part of 
the Citie that was burnt,he ſhall, by the Lavy, be compelled 
to performe his promiſe;for 1t 1s not meet that ſuch promi- 
{cs ſhould be ſatisfied withrepentance. Such as profeſle libe- 
rall Sciences in any Common- wealth, whereby youth is in- 
ſtructed, & brought upto knowledge,or be Schal-maſters, 
or Proteſſuurs of Phylick,or be Midwives, Notaries, Audi- 
tors,or Caſters of accounts, or Regiſters, the Law alloweth, 
not only a competent ſtipend in recompence of their skill 
& paines,but alſo affords them means,how the fame may be 
| E 3 recove- 
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recovered if itbe denied. But as for Philoſophers and Law- 
yers, the Law bath appointed them no ſtipend, not becauſe 
they are not reverend Sciences, and worthy reward or (ti- 
pend, but becauſe either of them are moſt honouravle pro- 
feſſions, whoſe worthineſle is not to be valued or diſho- 
noured by money : yet in theſe caſes many things are ho- 
neſtly ken, which are not honeſtly asked ; and the Judge 
may according to the quality of the cauſe, and the $kill of 
the Advocate, the cuſtome of the Court, and the worth 
of the matter that is in hand, appoint them a fee anſwerable 
to their place, as alſo to ſuch as are Interpreters betweene 


parties in matters of traffick, when one underſtands not an 
others language. 
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The ſecond Volume of the Civile Law, ts the ( oe, 
which ss diſtributed into twelve Booke. 
Why the (ode 1s ſo called, 


e228 He ſecond Tome of the Law, 1s the Code, and 
2] Po ſtands in twelve Books, whereof eight, for the 
Ez» Tiles, follow ina manner the order of the Digeſt, 
a few titles onely excepted, which are added, beſides thoſe 
of the Digeſt ; but as for the foure other, which are the 
firſt, the tenth. the eleventh,and the twelfth ; although the 
lubje& they treat of be named in the Digeſt; yet the things 
which are there named, are not handled in the Digeſt; and 
therefore will I paſſe over thoſe eight other, leſt happely 
1 might ſeeme t5 doe onething twice, and therefore will 
I referre the Reader over to that which hath beene ſaid of 
them before, in the handling of the Digeſt ; for they are al- 
moſt twinnes of one muther ; ſo that whoſoever knowes 
* the one, ſhall with no great difficulty diſcetne the other, 


and 
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and come to the other foure ; yct not mentioned there: Bur 
| yet before [ lay open the matter thereof, I will in a word 
or two ſhew why this Volume of the Law is called the 
Code, who is the author thereof, and out of whom it was 
colle&ed, what moved the author, atter ſo many learned 
titles {et downe before, of {uch things as are in the Digeſt 
deduced, by ſuch a number of worthy Lawyers ( as the 
Lawes of the Digeſt themſelves doe by their inſcriptions 
ſhew ; for every law, carrieth with him in bis forchead, 
| thename of his Author )to make anew flouriſh of the ſame, 
and what the knowledge of the Code doth conferre unto 
a Studentor pratiſcr of the Law,more than the knowledge 
of the Digeſt doth. | 

The Code therefore js named of the word Caxdex, that 
is, the trunke or timber of the tree, from which the barke 
of the tree is pill'd or pull'd off, of which ni% anciently 
uſed to make writing-tables, artificially binding them up 
into the forme of a bookegand nſing them for baokes, before 
the uſe of paper or parchment was knowne ; inſomuch, as 
many of theſe tables being bound together, they were cal- 


led a Code, or booke: beſides, whereas the ancient Lawyers Wy this Tome 


before Fuſtinians time, uſed to write their pleas and an- of rhe Law 5 


ſwers in ſ(croules of paper or parchment, Jaft4z:an himſclfe 

firſt putthem ina booke, and therefore rermed them by 

the name ofa Code. | | 
The Code it {clfe is compiled of the anſwers of 56.Em- ,,, , 

perours, and their wife Councell , whereof ſundry were ==. 4 

learned and skilfull Lawyers,as the ſtorie of that time doth 

ſhew, and the lawesthemſelues doe name ſome of them, as 

that moſt excellent and famous man Papmian,and ſome o- 

thers; that is, from the dayes of e£arian the Emperour, 

unto the age of Jaftinian himſclfe. : 
The cauſe that moved 7»/?5n1an hereto, was, that in the The reaſon 

Digeſt hee found *not every cale decided, that fals out in which moved 

common uſe of life ( tor how is it poſſible, when as every !Þe Emperour 

moment there fals out new matter,for which former lawes 


made no proviſion? ) ain therefore thought good to ſup- 
| plic 
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calted the Code. 


to compile the - 
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